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ACCOUNTING METHODS 
See also INTEREST. 


Accrual—Supplemental Unemployment Benefit Funds— 
Deferred Payment Obligations.—Accrual basis corporation proper- 
ly accrued and deducted as business expense deferred payment 
obligations (as well as cash payments) to union-management negoti- 
ated supplemental unemployment benefit funds in years in which 
amounts became determinable, since existence of and amount of 
liabilities were fixed, certain, and not cancelable during taxable 
years even though time of payment, based on financial needs of 
funds, was not determinable. Lukens Steel Co. v. Commissioner, 52 
T.C. 764, affd. 442 F.2d 1131, fol!towed. Reynolds Metals Co. v. 
Commissioner 


Change of—Cash to Accrual—Commissioner’s Consent.— 
Court sustained Commissioner’s determination that joint venture in 
which petitioner participated was not entitled to use accrual method 
for 1971 because in its first partnership return for 1968 it followed 


cash method of accounting, deducted taxes when paid and not when 
accrued, and had never secured his approval to change its method of 
accounting, since petitioner failed to carry burden of establishing 
Commissioner’s determination was incorrect. Russo v. Commis- 
sioner 


Installment—Realty Sale Contract or Option to Purchase— 
Computation of Income.—Where in May 1972 petitioner con- 
tracted to purchase land, paying $10,000 earnest money into escrow, 
with seller’s sole remedy for petitioner’s default being limited to 
retention of $10,000 as liquidated damages, and in September 1972 
petitioner assigned his rights under contract, with assignees acquir- 
ing right to credit petitioner’s $10,000 deposit against purchase price 
of land and paying petitioner $10,000 therefor, Court determined 
that under Texas law what petitioner purchased in May and sold in 
September was option to purchase land, so that $10,000 swelled 
petitioner’s adjusted basis in contract and total sales price, producing 
recognition of $9,302 income in first year instead of $2,708 as 
petitioner contended. Holcomb v. Commissioner 


Unused Reserve for Estimated Subdivision Development 
Costs—Partner’s Distributive Share—Realization of Income.— 
Where partnership in which petitioner was member acquired land 
for subdivision purposes, created reserve account for estimated 
development costs and debited account for actual costs, and as each 


999 





1000 INDEX-DIGEST 


ACCOUNTING METHODS —continued 

lot was sold deducted proportionate part of land costs as well as 
proportionate part of estimated development costs from selling price 
in computing gross profit from sale, and by Nov. 1, 1972, when all 
lots had been sold and partnership was liquidated and estimated 
development costs deducted as part of cost of lots sold exceeded 
actual development costs by $45,219, Court determined that upon 
liquidation and distribution of partnership assets and as result of 
closing of reserve and release of reserved funds, petitioner through 
partnership realized taxable income in amount of his distributive 
share of the $45,219. Haynsworth v. Commissioner 


ADDITIONS TO TAX 


Negligence—Conceded Adjustments for Unreported Income— 
Failure To Offer Proof.—Even though Court determined transac- 
tion in primary issue was not sham, since sec. 6653(a) negligence 
penalty, which petitioners contended was asserted because transac- 
tion was erroneously reported, could be based on large amounts of 
unreported income conceded by petitioners, imposition of penalty 
was sustained, absent any explanation for unreported income. 
Anders v. Commissioner 
ALIMONY 


Monthly Payments Under Divorce Decree—Retroactive 
Order Correcting Commencement Date—Periodic or Install- 
ment.—Where under divorce decree entered July 3, 1967, petitioner 
W’s $66,550 award, payable in 121 equal monthly installments to 
commence on May 1, 1967, was not alimony under sec. 71(c), and 
after litigation, nunc pro tunc order was eventually entered 
correcting original decree to provide payments commencing July 3, 
1967, Court determined, under Johnson v. Commissioner, 45 T.C. 530, 
that payments to W by former H were alimony under sec. 71(c) as 
determined by original decree as corrected by retroactive nunc pro 
tunc order, since on evidence, it was entered to conform terms of 
earlier order to intent of divorce court at time original order was 
entered. Newman v. Commissioner 


Mortgage Payments—Incident to Divorce—Property Settle- 
ment or Support.—Mortgage payments made by petitioner H on 
rental property awarded to W under divorce decree were not 
deductible under sec. 215 as alimony but on facts were part of 
property settlement, considering decree did not provide for termina- 
tion of payments on W’s death or remarriage, monthly payments did 
not vary and were not geared to H’s earnings, decree stated W was 
not entitled to alimony, throughout negotiations petitioner refused to 
pay alimony, and under State law alimony award was not required. 
Sydnes v. Commissioner 

Payments to W—Ambiguous Agreement Incident to 
Divorce—Periodic or Installment.—Where property settlement 
agreement incorporated in divorce decree provided that H would pay 
as alimony to W $60,000 in 59 monthly installments of $500 and 2 
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ALIMONY —continued 

final installments of $250, such payments to be reduced if W 
remarried, and agreement was ambiguous in that 61 monthly 
payments in specified amounts totaled only $30,000, Court deter- 
mined (1) parties intended that $60,000 was to be paid by H in 119 
monthly payments of $500 and 2 final monthly payments of $250 for 
total of 121 monthly payments (period of more than 10 years), so that 
payments were periodic in nature of alimony or support, includable 
in W’s gross income and deductible by H under secs. 71(a) and 215, 
and (2) payments were also periodic under reg. 1.71—1(d)(3)(i) because 
subject to reduction if W remarried. Suarez v. Commissioner 


Temporary Support Payments—Court Separation Decree— 
“Separated” Defined.—Where petitioner H and W under court 
separation decree, continued, without cohabitation, to share common 
residence, and H paid W temporary support payments, Court 
determined that H was not separated from W within meaning of sec. 
71(a\(3) and regs. and was not entitled to deduct support payments 
under sec. 215(a), since, absent duplicate living expenses and 
legislative history elucidating congressional intent, “separated” 
means living in separate residences; moreover, Court should not be 
required to delve into intimate question of whether husband and wife 
are living apart while residing in same house. Sydnes v. Commis- 
sioner 


AMORTIZATION 


Medical Record Files—Animal Hospital—Deductibility.— 
Where petitioner acquired assets of veterinary hospital, including 


medical record files containing names and addresses of pet owners 
and medical histories of each animal patient over preceding 2 years, 
Court determined on facts and under case law (1) medical informa- 
tion was intangible property with useful life of 7 years, rather than 5- 
year life claimed by petitioner, and contrary to Commissioner’s 
contention, its value was separate from good will and going-concern 
value of acquired business, and (2) contract allocation of $120,500 to 
medical files, with resulting value of $20 a card, was excessive, and 
$85,000 was proper allocation. Los Angeles Central Animal 
Hospital, Inc. v. Commissioner 


BAD DEBTS 


Guarantors’ Payments—Corporate Employees or Investors— 
Business or Nonbusiness.—Contrary to petitioners’ assertion that 
their primary motive in guaranteeing X corporation’s bank loan was 
to protect their jobs, Court determined on facts that petitioners were 
acting in their interests as investors rather than employees, since 
they received no compensation from X and had entered into no 
employment contract, and any understanding as to services peti- 
tioners might perform did not create existing employment relation 
but mere expectation thereof, so that losses as guarantors on 
obligation of X were properly deductible under sec. 166 as nonbusi- 
ness bad debts. Scifo v. Commissioner 
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BAD DEBTS —continued 


Reserve Additions—Partial Writeoff of Account Receivable 
From Acquired Debtor Corporation—Burden of Proof.—Where 
petitioner corporation X, as principal creditor of corporation Y which 
was one of its largest customers, in attempt to enable Y to avoid 
bankruptcy and continue in business, agreed with other creditors to 
cancel portions of past due receivables and at same time acquired all 
outstanding stock of Y, Court sustained Commissioner’s disallowance 
of (1) X’s 50% writeoff of account receivable from Y, since X failed to 
establish that any portion of receivable became worthless in taxable 
year within meaning of sec. 166(c), and (2) X’s increase in previous 
reserve based principally on writeoff, since X failed to meet burden of 
showing that addition was reasonable and that Commissioner’s 
disallowance amounted to abuse of discretion. Roth Steel Tube Co. 
v. Commissioner 


Reserve for Losses on Qualifying Real Property Loans— 
Savings and Loan Association—Foreclosure Costs as Reserve 
Adjustment or Deductible Expense.—Contrary to petitioner’s 
contention that commissions and other expenses incurred by building 
and loan association in selling foreclosed property were ordinary and 
necessary expenses separately deductible under sec. 162(a), Court 
determined that such expenses must be reflected in adjustments to 
reserve for losses on qualifying real property loans under sec. 595(b) 
and regs., since statutory purpose was to telescope foreclosure, 
purchase, and resale into single taxable event. Allstate Savings & 
Loan Association v. Commissioner 


CAPITAL EXPENDITURES 
See also EXPENSES—TRADE OR BUSINESS. 


Litigation Expenses and Settlement Payment—Origin of 
Claim—Capital Expenditure or Expense.—Contrary to petitioner 
savings and loan association’s contention that legal fees and 
settlement payment were incurred to protect its business against 
large claim for fraud and were thus deductible as ordinary and 
necessary business expense under sec. 162, Court determined under 
case law and origin-of-claim test that evidence showed claim was to 
recover unpaid portion of purchase price of realty or realty itself, and 
hence expenditures were nondeductible capital outlays. Redwood 
Empire Savings & Loan Association v. Commissioner 


CAPITAL GAINS AND LOSSES 


Foreclosure—Sale or Abandonment Loss—Capital or Ordi- 
nary Loss.—Where petitioner purchased real estate subject to first 
deed of trust, and seller subsequently defaulted, trustee’s foreclosure 
sale, in which petitioner did not participate, received no considera- 
tion, and lost her interest in property, under case law constituted 
sale for sec. 1211 purposes, so that petitioner sustained capital loss, 
contrary to her contention that she was entitled to ordinary 
abandonment loss under sec. 165. Russo v. Commissioner 
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Sale of Colt—Horseracing Business—Capital or Income.— 
Where petitioner, who among other business and investment 
interests was engaged in business of racing thoroughbred horses, 
purchased pregnant broodmare for use in business, intended to 
exploit colt either by selling it or racing it or in some other manner, 
which intention to sell did not predominate over other possible 
objectives, and made highly profitable sale of colt when it was about 
16 months old, Court determined (1) colt was not held by petitioner 
“primarily” for sale to customers in ordinary course of his business 
(Malat v. Riddell, 383 U.S. 569), (2) gain realized was entitled to 
capital gain treatment under sec. 1231(a), and (3) on record cost basis 
of colt was $20,000. Gamble v. Commissioner 


Sale of Option or Sale of Portion of Land—Bona Fides— 
Capital or Income.—Petitioners properly reported their gain on 
sale to their accountant of option to buy realty as long-term capital 
gain, even though accountant, after exercising option, sold portion of 
realty to same party who had made purchase offer to petitioners and 
had given them $5,000 check which they returned, and even though 
thereafter petitioners were involved as secured creditors in manage- 
ment of remaining realty, since transaction was not sham and was 
not to be treated as sale of portion of realty by petitioners, 
considering petitioners never had title to realty and their participa- 
tion was consistent with their creditor interest and close business 
relationship with accountant who profited from exercise of option 
and subdivision. Anders v. Commissioner 


Sale of Realty—Bona Fides, Points, Prepaid Interest, and 
Holding Period of Partially Completed Building—Capital or 
Income.—Where partnership on Dec. 31, 1971, purported to sell 
property on which it had constructed building, most of exterior of 
which was completed more than 6 months before transaction and 
interior remained to be completed, Court determined (1) on evidence, 
transaction was bona fide sale, contrary to petitioner partner’s 
contention that transaction was loan, (2) petitioner failed to prove 
amounts designated as prepaid interest and “points” in sale 
agreement represented part of downpayment, hence such amounts 
were ordinary income to partnership, and (3) on evidence, completion 
date of building was July 3, 1971, and under case law holding that 
apportionment is to be made of basis of building attributable to work 
completed more than 6 months before sale and Cohan rule, 40% of 
gain was short-term and 60% was long-term capital gain. Russo v. 
Commissioner 

Sale of Undeveloped Realty—Savings and Loan Association— 
Capital or Ordinary Loss.—Court sustained Commissioner’s con- 
tention that loss on sale of tract of undeveloped real estate located 
about 500 miles from principal office of petitioner savings and loan 
association was capital and not ordinary loss, since tax treatment 
was to be determined without benefit of any presumption derived 
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CAPITAL GAINS AND LOSSES —continued 

from California code, and on facts property was not held for sale to 
customers in ordinary course of taxpayer’s business, contrary to 
petitioner’s alternative contentions that property fell within sec. 
1221(1) exception to definition of capital assets or that Corn Products 
doctrine required ordinary treatment for loss. Redwood Empire 
Savings & Loan Association v. Commissioner 


COMMUNITY PROPERTY 
See ESTATES AND TRUSTS. 
CONSOLIDATED RETURNS 


Carryover of Member’s Pre-Consolidation Losses—Separate 
Return Limitation Years—Validity of Regs.—Where petitioner X 
and Y, corporations owned by substantially same shareholders, after 
X acquired 80% of Y’s outstanding common shares, filed consolidated 
returns on which Y reported no taxable income, Court sustained 
Commissioner’s contention that affiliated group was not permitted 
deductions for carryover of Y’s pre-affiliation net operating losses, 
since contrary to petitioner’s contention, reg. 1.1502, which limits net 
operating loss carryover from separate return limitation years to 
portion of taxable income of group attributable to that member, did 
not exceed sec. 1502 authority in light of legislative history which 
clearly demonstrated congressional purpose and approval of reg. 
Wolter Construction Co. v. Commissioner 


COOPERATIVES 


Dairy—Net Operating Loss Carryovers—Deductibility.—Com- 
missioner erred in disallowing petitioner dairy cooperative’s sec. 172 
net operating loss carryovers from years 1959-61 to years 1962-66, 
since Commissioner’s contention based upon “cost principle” of 
cooperative operation was conceptually strained and lacking in 
fundamental policy support; moreover, utilization of net operating 
loss deduction by cooperatives is implicit in certain subsections of 
Code, regs., and Commissioner’s rulings dealing with cooperatives. 
Associated Milk Producers, Inc. v. Commissioner 


CORPORATIONS 


See also FOREIGN CORPORATIONS, GAIN OR LOSS, and 
INCOME. 


Acquisition of Corporation—Net Operating Loss and Invest- 
ment Credit Carryovers—Tax Avoidance or Business Pur- 
pose.—X corporation, and ultimately its shareholders, in business of 
crude oil refining, which acquired through tax-free merger surviving 
corporation Y, operator of natural gas distribution system with loss 
history, did not acquire control for principal purpose of tax avoidance 
under sec. 269, but rather for substantial business reasons, including 
diversification of X, balancing seasonal cash flow, and belief, since 
validated, that Y could be highly profitabie public utility under 
better management. VGS Corp. v. Commissioner 
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CORPORATIONS —continued 


Liquidation—Sale of Uncompleted Contracts for Underwrit- 
ing of Securities—Nonrecognition of Gain or Assignment of 
Income.—Where corporation in investment banking business under 
sec. 337 liquidation plan sold its entire business, including numerous 
uncompleted contracts for underwriting of securities which were 
transferred to, and completed by, purchaser which received compen- 
sation upon completion, Court determined no portion of purchase 
price received by corporation represented assignment of income from 
partial performance of services under transferred underwriting 
contracts, since under case law and practice of industry, due to 
material contingencies, corporation had not perfected its right to any 
income from contracts before their completion. Storz v. Commis- 
sioner 


Merger—Net Operating Loss Carryover—Portion Deductible 
by Surviving Corporation.—Where two unrelated families each 
owned 50% of fair market value of corporations X, Y, and Z; in tax- 
free reorganization Y and Z merged into X which had substantial 
premerger loss carryover; and shareholders of X received 10% of fair 
market value of surviving corporation, Court determined X, Y, and Z 
were not “owned substantially by the same persons in the same 
proportion” within meaning of sec. 382(b)(3), so that loss carryover 
was reduced under formula in sec. 382(b)(2) following Commonwealth 
Container Corp. v. Commissioner, 48 T.C. 483; moreover, attribution 
rules of sec. 318 could not be indirectly applied to invoke benefits of 
sec. 382(b)(3). Kern’s Bakery of Virginia, Inc. v. Commissioner 


Merger—Qualification as Sec. 368(a)(1)(F) Reorganization— 
Net Operating Loss Carryback.—Where X was one of 4 active 
corporations which merged into active petitioner corporation Y, 
disparate and nonintegrated business activities of premerger corpora- 
tions were continued as separate divisions of Y, and premerger 
corporations and Y had one common shareholder but significant 
difference in shareholders and proprietary interests, Court deter- 
mined merger did not constitute sec. 368(a)(1)(F) reorganization, so 
that postmerger net operating loss incurred by business formerly 
operated by Y could not be carried back against premerger income of 
X under sec. 381(b\(3); moreover, even if F reorganization were 
present, Y did not meet requirement that sec. 381 carryback be used 
only to offset income generated by same business unit or division 
that sustained loss. Romy Hammes, Inc. v. Commissioner 


Merger—Sec. 368(a)(1)(F) Reorganization—Qualification As.— 
Where four active corporations, stock of which was owned in varying 
proportions by related individuals, were combined in statutory 
merger which resulted in change in relative percentages of stock held 
by individual shareholders, Court determined in light of case law 
that merger was not “a mere change in identity, form or place of 
organization” within meaning of sec. 368(a)(1)(F), so that sec. 381(b)(3) 
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CORPORATIONS —continued 
did not permit carryback of net operat*ng loss deduction. Berger 
Machine Products, Inc. v. Commissioner ...........:c.0.ssssessessssesesseneeeeees 
Surtax Exemption, Etc.—Brother-Sister Controlled Group— 
Common Ownership Required for 80% Test.—Where three 
persons owned all stock of petitioner corporation X and 78% of Y 
corporation stock, with balance of Y stock owned by fourth person, 
Court determined that X and Y were not “brother-sister controlled 
group” within meaning of sec. 1563(a)(2), since fourth person’s 
ownership in Y could not be taken into account in 80% ownership 
test, because he did not own stock in both X and Y, so that 
Commissioner improperly disallowed in part or in whole claimed 
surtax exemption, additional depreciation deduction, and claimed 
investment credit. Fairfax Auto Parts of No. Va., Inc. v. Commis- 
sioner, 65 T.C. 798 (1976), revd. 548 F.2d 501 (4th Cir. 1977). 
Charles Baloian Co. v. Commissioner 
CREDITS AND EXEMPTIONS 
See also CORPORATIONS and NONRESIDENT ALIENS. 
Dependent—Son—Qualification As.—Petitioner was not enti- 
tled to dependency exemption under sec. 151(e) for 21-year-old son, on 
record showing that son was not a student and did not receive over 
half his support from petitioner. Sibla v. Commissioner ..................... 
Dependent Spouse—Divorced in Taxable Year—Due Process 
and Equal Protection.—Where petitioner obtained divorce from 
wife during taxable year, Commissioner’s disallowance of dependency 
exemption for wife was not violation of 14th Amendment due process 
or equal protection rights, since 14th Amendment does not apply to 
Federal tax statutes; and secs. 151(b), 152(a), and 153, which deny 
exemption for person married to taxpayer for portion of taxable year, 
regardless of support taxpayer furnished, do not violate 5th 
Amendment due process rights, since resulting classification is 


reasonable and not arbitrary or capricious. Hamilton v. Commis- 
sioner 


Investment Credit—Sec. 38 Property—Qualification as Pre- 
Termination Property.—Where contract to purchase 72 looms in 3 
equal installments signed in March 1969 gave petitioner corporation 
right to cancel order as to second and third shipments until October 
1969 without incurring cancellation charges, Court determined (1) 
contract gave petitioner power of “termination” rather than power of 
“cancellation” as those terms are defined in Uniform Commercial 
Code sec. 2-106, and (2) because petitioner possessed unquaiified 
right to.abrogate contract as to second and third shipments, property 
included in such shipments did not constitute “pre-termination” 
property under sec. 49(b) and hence did not qualify for investment 
tax credit. Sunbury Textile Mills, Inc. v. Commissioner 
DEFICIENCY NOTICE 


See LIMITATIONS. 


One areeeeecesesese 
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DEPRECIATION 


Assets—Acquired with Business—Allocability of Portion of 
Purchase Price to Goodwill and Going Concern Value.—Where 
petitioner’s predecessor acquired all of stock of corporation and 
certain assets of partnership which operated business together as 
going concern in crude oil refining, Court determined (1) no amount 
of purchase price was allocable to nondepreciable goodwill, contrary 
to respondent’s assertion, considering inter alia that no mention of 
goodwill was made in arm’s-length negotiations or independent 
evaluation report and that petitioner was in highly competitive field 
in which preexisting business relationships were of little continuing 
value, and (2) portion of purchase price was allocable to intangible 
going concern value, which was warranted by economic realities. 
VGS Corp. v. Commissioner 


College Buildings—Lease/Leaseback/Financing Arrange- 
ment—Substance vs. Form.—Where college leased land at $1 per 
year to corporation X, college real estate developer, which im- 
mediately leased back for 25 years land plus buildings to be 
constructed, X constructed buildings to college’s specifications and 
signed mortgage note to finance construction with mortgage secured 
by college’s interest in land and constructed buildings as well as 
college’s payments to X, and college was to pay all maintenance, 
taxes, etc., during leaseback and at end thereof was to acquire title to 
buildings, Court determined that for $49,000 petitioner A purchased 
X’s rights to monthly payments from college of $543 and that in 
substance (1) neither X nor A made any capital investments in 
buildings or in obtaining lease, so that A was not entitled to 
depreciation deductions or amortization and (2) A made no interest 
payments on mortgage note and hence was not entitled to interest 
expense deductions. Miller v. Commissioner 


Converted Water Transportation Vessels—Retroactive Ap- 
plicability of Rev. Proc. 68-27—Motion for Reconsideration of 
Earlier Opinion.—Upon petitioner’s motion for reconsideration of 
earlier opinion (67 T.C. 938), Court determined (1) Rev. Proc. 68-27, 
relating to continued use of previously justified class life for 
computing depreciation, should not be retroactively applied to 
disallow use of 13.11-year class life for years 1965-67, since Rev. Rul. 
68-27 represented departure from philosophy and intent of Commis- 
sioner’s previous position in Rev. Proc. 62-21, upon which petitioner 
relied, and revenue procedures are generally not retroactive; (2) if 
adjustment in class life is required for years 1968-69, it is limited to 
5% under Rev. Proc. 65-131; and (3) petitioner’s motion to compel 
production of documents denied, in view of above conclusions. 
Matson Navigation Co. v. Commissioner 


DISTRIBUTIONS 
Stock Redemption—Effect on Earnings and Profits—Divi- 


dend Equivalence.—Under sec. 312(a) and (e) excess of 1962 
distribution in sec. 302(a) stock redemption over amount properly 
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DISTRIBUTIONS —continued 

chargeable to capital account reduced earnings and profits “to the 
extent thereof” in year of redemption, and amount in excess of 1962 
current and accumulated earnings and profits could not be offset 
against earnings and profits accumulated in subsequent years, so 
that corporation had current and accumulated earnings and profits 
in 1969 sufficient to cause entire distribution in 1969 redemption to 
be taxable under sec. 301(c)(1) as dividend to petitioners. Estate of 
Uris v. Commissioner 

DIVIDENDS 


See also DISTRIBUTIONS and EXPENSES—TRADE OR 
BUSINESS. 


Transfer of Partnership Interest to Shareholders Instead of 
Corporation—Rectified Error—Taxability as Constructive Divi- 
dend.—Where in 1968 and 1970 petitioners A and B, sole sharehol- 
ders of corporation, were erroneously issued interests in 2 partner- 
ships, which interests were issued as compensation for services 
rendered by corporation, and shortly thereafter, A and B, without 
consideration, transferred partnership interests to corporation, Court 
determined A and B carried burden of proving they did not receive 
constructive dividends in form of partnership interests erroneously 
issued to them. Jobusch v. Commissioner 


EMPLOYEES’ TRUSTS 


Employer’s Contribution—Payment Within Statutory Grace 
Period—Accruable Liability Before Yearend.—Petitioner corpo- 


ration incurred accruable liability in fiscal 1971 and was entitled to 
deduct contribution to its profit-sharing trust which was paid within 
sec. 404(a)(6) grace period, even though petitioner did not fully 
comply with provisions of Rev. Rul. 71-38, since under California law 
and on facts there was valid authorization by board of directors 
before yearend, Court declined to uphold requirement of written 
authorization, and it was sufficient that all or virtually all employees 
knew of contribution before yearend, even though they learned of it 
informally. Lozano, Inc. v. Commissioner 

Employer’s Contributions to Nonexempt Trust—Taxability to 
Beneficiary—Deductibility by Employer.—Possibility that peti- 
tioner participant in petitioner professional corporation’s pension 
and profit-sharing plans, herein determined not to qualify under sec. 
401, could forfeit his interests therein if discharged and convicted for 
theft or embezzlement did not present “substantial risk of forfeit- 
ure,” so that corporation’s contributions made on his behalf to plans 
were includable in his gross income under sec. 83, and deductible by 
corporation under sec. 404(a)(5) once his rights became otherwise 
vested. Edward L. Burnetta, O.D., P.A. v. Commissioner 

Pension and Profit-Sharing Plans—Disqualification by Ad- 
ministration Error—Includability of Contributions in Employ- 
ees’ Income.—Uncorrected inadvertent failure of petitioners’ wholly 
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owned corporation to contribute to trusts which were part of pension 
and profit-sharing plans on behalf of its only eligible employee other 
than shareholder-officers, who were highly compensated, caused 
plans and trusts to fail to qualify under sec. 401(a) for year of such 
failure, even though plans by their terms met requirements of sec. 
401(a); and contributions to trusts made by corporation on behalf of 
petitioners were includable in their taxable income under secs. 402(b) 
and 83. Ludden v. Commissioner 


Pension and Profit-Sharing Plans—Qualification As—Cover- 
age Requirements.—Office personnel, who were not covered by 
pension and profit-sharing plans of petitioner professional corpora- 
tions X and Y, were common law employees of petitioners and not 
employees of separate payroll service corporation which maintained 
their records and issued their paychecks, on facts showing petitioners 
hired workers, determined their initial rates of pay and subsequent 
increases, and retained right to control them in performance of their 
office duties; and employee who rendered services to both petitioners 
in aggregate of 32 hours per week and worked primarily for X was 
full-time employee of X and not Y, so that Y’s plans but not X’s plans 
satisfied coverage requirements of sec. 401(a)(3)(A). Edward L. 
Burnetta, O.D., P.A. v. Commissioner 


Pension Plan—Coverage Requirement for Qualification— 
Availability of Retroactive Cure for Discriminatory Opera- 
tion.—Court determined (1) in taxable years petitioner corporation’s 


pension plan failed to meet eligibility requirements for coverage 
under sec. 401(a)(3), and (2) discriminatory operation of plan under 
sec. 401(a)(4) could not be cured retroactively by funding of 
contributions to include eligible employees, absent any support for 
retroactive cure under statute, regs., or case law. Forsyth Emergen- 
cy Services, P.A. v. Commissioner 


Profit-Sharing Plan—Amended Retroactively—Qualification 
As.—Where petitioner corporation executed profit-sharing agree- 
ment on Sept. 27, 1967, effective for taxable year ending Sept. 30, 
1967, applied to District Director on Feb. 20, 1973, for determination 
letter that plan qualified under sec. 401, and. after District Director 
determined plan was not qualified, amended plan effective retroac- 
tively, whereupon District Director issued favorable determination 
letter on Apr. 16, 1974, that plan was qualified for taxable years 
beginning after Sept. 30, 1972, Court determined that even though 
objectionable provisions cured by amendments never became applica- 
ble, petitioner was not entitled to retroactive qualification of plan for 
years ending Sept. 30, 1971-72, under rationale of Aero Rental v. 
Commissioner, 64 T.C. 331, because of petitioner’s lack of diligence in 
seeking qualification of plan, so that payments to plan were not 
deductible under sec. 404(a). Mendenhall Corp. v. Commissioner.... 


Stock Bonus Plan and Trust—Qualification As—Discrimina- 
tion Factor.—Petitioner corporation was not entitled to deduct 
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EMPLOYEES’ TRUSTS —continued 

during taxable years employer contributions under sec. 404(a) to its 
stock bonus plan and trust which failed to meet requirements of secs. 
401(a) and 501(a) since in both form and operation, plan and trust 
discriminated in favor of petitioners A and B, who were within 
prohibited enumerated class, in that under trading restrictions other 
employees could receive only book value for their stock while under 
separate stock purchase agreement A and B could receive adjusted 
book value for their stock, and that trust made unsecured loans to 
corporation and A and B but denied privilege to other employees. 
Jobusch v. Commissioner 

ESTATES AND TRUSTS 


Administration Expenses—Executor’s Commission—Court- 
Approved Amount or Lesser Amount Stated in Will.—Where 
decedent wanted bank to perform bulk of probate work and executor 
to perform primarily ministerial duties for which under will he was 
to receive $5,000, but after decedent’s death, bank could not 
administer estate under Florida law, and executor spent almost 8,000 
hours on estate matters for which Probate Court held he was entitled 
to $63,722, Court determined that under Florida law executor’s fees 
are “expenses of administration” and not “claims or demands,” so 
that executor’s renunciation of $5,000 fee specified in will was not 
barred by 6-month limitation in nonclaim statute, and estate was 
entitled to deduction under sec. 2053(a)(2) for full amount of 
executor’s fee. Estate of Craft v. Commissioner 


Administration Expense—Interest on Deferred Estate Tax 
Payments—Deductibility As.—Interest expense incurred by peti- 
tioner estate on unpaid balance of its Federal estate tax liability 
deferred under sec. 6161 to prevent financial loss from forced sale of 
its assets was deductible as administration expense under sec. 
2053(a)(2), since interest on tax, although administratively treated as 
tax for assessment, collection, and payment purposes, remains 
substantively interest paid for use of money. Ballance v. United 
States, 347 F.2d 419, not followed. Estate of Bahr v. Commissioner. 


Charitable Remainder—Deductibility—Possibility of Inva- 
sion.—Where decedent’s will provided surviving spouse W was 
entitled to net income from testamentary trust, but if such income 
was less than specified amount, trustee was directed to invade 
corpus, and at W’s death corpus remaining was to go to certain 
charitable organizations, Court determined petitioner was not 
entitled to charitable deduction under sec. 2055 for any portion of 
testamentary trust, since (1) 3.5-percent net rate of return on corpus 
permitted by regs. was not shown to be at variance with facts, and (2) 
on facts and under case law probability that entire corpus would be 
invaded for W’s benefit was not so remote as to be negligible. 
Estate of Gooel v. Commissioner 


Executors’ Commissions—Will Provision vs. State Law— 
Computation.—Court determined (1) executors’ commissions deduct- 
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ible under sec. 2053 were limited to amounts computed under New 
York law, even though decedent’s will provided that each executor, 
one of whom was decedent’s son, should be entitled to one full 
commission computed under New York law with certain modifica- 
tions and New York court had allowed advance commissions in 
accordance with will provisions, since to allow payments under will 
would result in commissions being paid in excess of statutory 
commissions, and (2) in computing base to which to apply statutory 
commission rates, specific bequests must be reduced by amount of 
estate and inheritance taxes applicable to testamentary forgiveness 
of debt to decedent’s son. Estate of Henning v. Commissioner 


Gross Estate—Executors’ Renunciation of Trust Interest— 
Decedent’s Administrative Power as Power of Appointment.— 
Where decedent’s H was grantor of inter vivos trust in which he 
reserved income for life with power of revocation, and after his death 
trust was to be divided, and decedent was to receive income of 
marital trust A and trust B for life and was granted power of 
appointment as to principal of trust A, Court determined, upon death 
of H, followed by decedent’s death, (1) renunciation of decedent’s 
interest in trust A by her executors pursuant to authority granted in 
her will was effective, so that trust A was not includable in her gross 
estate (Estate of Dreyer v. Commissioner, 68 T.C. 275; Estate of Hoenig 
v. Commissioner, 66 T.C. 471), and (2) administrative power held by 
decedent over assets in trust B did not constitute general power of 
appointment which would include such assets in gross estate under 
sec. 2041. Estate of Rolin v. Commissioner 


Gross Estate—Inter Vivos Trust—Retained Powers and Parol 
Evidence Rule.—Where decedent transferred property in trust and 
as grantor retained power to add new beneficiaries and to change 
beneficial interests, Court (1) in determining nature and extent of 
such powers, followed State law approach to parol evidence rule and 
rejected evidence offered by petitioner in attempt to show contrary 
intent and to contradict clear terms of trust instrument, and (2) 
determined that under express terms of trust instrument, retained 
powers were sufficient to cause trust assets to be includable in gross 
estate under secs. 2036(a\(2) and 2038(a)(1). Estate of Craft v. 
Commissioner 


Gross Estate—Residuary Interest in Estate of Deceased 
Spouse—Validity of Executors’ Renunciation.—Court sustained 
petitioner’s contention that executors’ renunciation of decedent’s 
interest in his deceased wife’s estate was valid, since (1) executors 
were entitled to renounce decedent’s interest in testate estate under 
New York law before effective date of renunciation statutory 
provisions, even though renunciation was made over 2 years after 
death of wife and probate of her will (Estate of Hoenig uv. 
Commissioner, 66 T.C. 471, followed), (2) before such effective date 
there was no requirement that renunciation be filed with Surrogate’s 
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Court, and (3) on facts renunciation was made within reasonable 
time, considering criterion under prior New York law was based 
primarily on whether rights of others were prejudiced by delay 
rather than on length of time which had passed. Estate of Dreyer v. 
Commissioner 

Gross Estate—Transfer of Community Share to Donee- 
Spouse—Retained Community Property Interest in Income 
Under State Law.—Where decedent gave to W his community one- 
half share of certain property so that it became her separate 
property, and under Texas law income from transferred property was 
community property so that decedent owned a half share in such 
income, Court determined decedent’s gross estate included as 
transfer with reserved life estate under sec. 2036(a)(1) one-half of 
transferred share or one-quarter of the whole. Estate of Hinds v. 
Commissioner, 11 T.C. 314, followed. Estate of Castleberry v. 
Commissioner 

Marital Deduction—Classification and Abatement of Lega- 
cies—Effect on Property Interests Passing to Surviving 
Spouse.—Where decedent’s estate consisted of sufficient personal 
property to pay debts and taxes but not enough to satisfy all legacies, 
Court construed decedent’s will under Tennessee law to classify and 
identify those legacies which had to abate and determined value of 
property passing to surviving spouse before reduction for “debts, 
taxes, etc.,” which for purposes of marital deduction under sec. 2056 
was then reduced to extent of abatement. Estate of Short v. 
Commissioner 

Marital Deduction—Widow’s Election To Take Cash in Lieu 
of Life Estate—Qualification as Nonterminable “Interest in 
Property.”—Where decedent bequeathed life estate in trust to W 
who elected under codicil to take $40,000 outright in lieu of trust 
interest by filing written election within 60 days after executor 
qualified, Court determined (1) W did not exercise power of 
appointment, but right of election which is “interest in property” 
qualifying for marital deduction under sec. 2056(a), since W had an 
absolute right, vesting at decedent’s death, to take portion of estate, 
and (2) election was not contingency rendering interest terminable 
under sec. 2056(b)(1), since election was mere procedural require- 
ment, and bequest, once elected, was nonterminable. Estate of 
Tompkins v. Commissioner 
ESTOPPEL 

See also Rules. 


Collateral—Stipulated Erroneous Computation for Decision 
in Prior Year—Gross Profit Percentage in Installment Sale.— 
Where in Warren Jones Co. v. Commissioner, 60 T.C. 663, involving 
year of installment sale 1968, Court entered decision based on 
stipulated erroneous computation of parties, collateral estoppel was 
not applicable to require that erroneous method be used in 
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computing capital gain on sale in 1969 and 1970, since under case 
law prior judgment acts as collateral estoppel only as to matters 
actually presented and determined in first suit, and stipulated 
computation adopted without hearing or argument does not invoke 
rule; moreover, to apply collateral estoppel here would perpetuate 
error that would accord petitioner tax treatment different from that 
given other taxpayers electing installment method. Warren Jones 
Co. v. Commissioner 


EVIDENCE 
See ESTATES AND TRUSTS. 
EXEMPT ORGANIZATIONS 


Social Club—Revocation of Exemption—Sale of Bottled Liq- 
uor for Off-Premises Consumption.—Petitioner corporation, or- 
ganized as social club, which had ongoing and recurring sales of 
bottled liquor which exceeded 25% of total gross receipts and 7% of 
gross income, in light of case law and legislative history was not 
operated exclusively for exempt purposes and was not entitled to 
exemption under sec. 501(c)(7) in taxable years 1969-71. Santa 
Barbara Club v. Commissioner 


EXPENSES—MEDICAL 


Maternity Expenses—Adopted Son’s Natural Mother—De- 
ductibility by Adoptive Parents.—Petitioners, adoptive parents, 
who in connection with adoption paid maternity medical expenses, 
including those for postnatal care, of natural mother not their 


dependent, were not entitled to sec. 213 deduction for services 
rendered to mother, since they failed to show that all or portion of 
challenged deductions were directly or proximately related to the 
“diagnosis, cure, mitigation, treatment, or prevention of disease” in 
the child before or during his birth. Kilpatrick v. Commissioner 


EXPENSES—TRADE OR BUSINESS 


See also BAD DEBTS and CAPITAL EXPENDITURES. 


Art-Related Expenses—Profit Motive—Sec. 183 Applicabili- 
ty.—Where testimony of petitioner, who had been involved in artistic 
activities for 20 years, and objective evidence clearly established 
petitioner was dedicated artist who pursued her artistic activities in 
taxable years with bona fide intention and expectation of making 
profit, Court determined it was irrelevant whether petitioner 
intended to make a profit because it symbolized success in her chosen 
career or because it was pathway to material wealth, so that contrary 
to Commissioner’s contention sec. 183 did not apply, and petitioner 
was entitled to deductions for art-related expenses under secs. 162 
and 165. Churchman v. Commissioner 


Cooperative’s Payments to Patron’s Trust—Deficits in Initial 
Years—Business Expense or Dividend.—Where petitioner dairy 
cooperative in 1966-68 made payments to cover operating deficits of 
trust established to provide life insurance for petitioner’s member- 
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patrons, Court determined under circumstances showing that 
establishment of trust was to make patronage more attractive and to 
increase essential supply of milk in face of stiff competition and that 
maintenance of satisfactory milk supply was critical to petitioner’s 
ability to operate its plant at economical unit costs, payment of 
trust’s relatively modest deficits in first 3 years to assure its smooth 
continuance was ordinary and necessary business expense deductible 
under sec. 162 and not dividend to patrons. Associated Milk 
Producers, Inc. v. COMMISSION. ..........0.0ccesseesseesssesssesseessecssessseseeecseenecs 


Education—Law School—Marine Corps Officer.—Where peti- 
tioner, commissioned officer in U.S. Marine Corps, was employed as 
legal intern for 3 months before attending law school, (1) law school 
expenses were not deductible as ordinary and necessary business 
expenses, since they were incurred in pursuit of program of study 
“which will lead to qualifying him in a new trade or busines,” Regs. 
1.162-5(b)(3)(i), namely, practicing law as member of a bar, and (2) 
expenses incurred in use of home office while attending law school 
were not deductible, since petitioner failed to show they were 
ordinary and necessary business expenses within meaning of sec. 162. 
Grover ¥. Commissioner .....o ic. cisecnicckeneeteditintinetiNeisttvaudebsacth iscctivioverce 


Initial Costs—Credit Card System—Capital Expenditure or 
Expense.—Costs to petitioners of implementation of consumer credit 
card plan as part of their banking operations, with exception of 
$10,000 membership fee assessed each bank, were currently deducti- 
ble as ordinary and necessary business expenses under sec. 162, since 
expenses for advertising, promotional aids, salaries, data processing, 
credit bureau searches, and other credit investigation were related to 
active conduct of existing business and did not create or enhance 
separate and distinct asset or property interest. First Security Bank 
of Idaho, N.A. v. Commissioner, 63 T.C. 644, followed. Iowa-Des 
Moines National Bank v. CommissioneT..................c.s0ccecsssesesseseseneesees 


Litigation Settlement—Origin of Claim—Capital Expenditure 
or Expense.—Where petitioner corporation X settled 2 lawsuits by 
agreeing to pay Y corporation $450,000, Court, having found that 
value of Y’s operating assets acquired by X in settlement did not 
exceed $150,000 allocated to purchase by X, concluded that $300,000, 
claimed by X as ordinary and necessary business expense, was 
actually made to settle claims in lawsuits, and applying origin test, 
found nothing capital in claim stemming from termination of 
exclusive sales agreement as to X’s competitive practices, but as to 
claim that X converted Y’s tools, dies, etc., determined portion of 
settlement to extinguish that claim was capital expenditure, which 
on record as whole was $100,000. Entwicklungs & Finanzierungs 
A. G. vei Commilsgioner’, ...eicsissgSs.cstgeece bea becaeisstatrr lesser dle adogv ewan 


Mendatory Contributions to Mess—Fireman—Deductibili- 
ty.—Mandatory $3-per-day payments for participation in nonexclu- 
sionary, organized mess at his fire station were deductible by 
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petitioner as ordinary and necessary business expense under sec. 
162(a), even though he did not protest payments and was generally 
present in fire station during mess periods and at meals. Cooper v. 
Commissioner, 67 T.C. 870. Sibla v. Commissioner ...........::..:0c.sss000e0000: 


Moving Expenses for Business Relocation—Right to Reim- 
bursement Fixed Prior to End of Tax Year—Deductibility.— 
Where City of Fresno on Feb. 25, 1971, advised petitioner corpora- 
tion, accrual basis taxpayer, that building it was leasing for its 
business was to be demolished and on May 20, 1971, issued to 
petitioner written authorization to incur moving expenses in 
specified amount; and subsequently, petitioner incurred moving 
expenses which were partially reimbursed by City, Court determined 
that reimbursed moving expenses were nondeductible in petitioner’s 
fiscal year ended June 30, 1971, since petitioner’s right to reimburse- 
ment was fixed and matured without substantial contingency as of 
May 20th written authorization for reimbursement. Charles Baloi- 
21‘ COx V,, COMMABAIONOR «5...<0teccc te ttencticssis se cadiedsscctdtesnvsosanscetoceuseereatap tition 


Oil and Gas Wells—Offshore Drilling Costs—Capital Expendi- 
ture or Expense.—Expenses of drilling offshore oil and gas wells 
from mobile rigs were intangible drilling costs deductible by oil 
company under sec. 263(c), contrary to Commissioner’s characteriza- 
tion of activities as exploratory which must be capitalized, since 
under regs. and case law all activities following and including 
preparation for drilling are “development” costs which qualify for 
deduction under reg. 1.612-4, consistent with express congressional 
intent to encourage risk taking in oil exploration. Standard Oil Co. 
(indiana) v. Commissioneé?:..2.3:....2.. Rn a es 


Payments by Bankrupt to Creditors—Claims for Cost of 
Goods Sold and Litigation Expenses—Deductibility.—Where 
petitioner’s coin business collapsed in 1963 precipitating bankruptcy 
in which most of creditors’ claims were for costs of goods sold, Court 
determined under case law (1) petitioner’s 1969 payments to 
creditors, before discharge and under order of bankruptcy court, 
were deductible to extent attributable to cost of goods sold, since 
bankruptcy does not alter nature or inherent character of indebted- 
ness, it ‘was immaterial that payment was made years later and 
petitioner was no longer in same business, and record did not support 
Commissioner’s contentions that payment was made to enhance 
business standing or to establish new business or that payment was 
illegal, and (2) litigation expenses were deductible to extent they 
were business related. Dowd v. CommiSSiOne...............:c:scsssessssssseeseeees 


FOREIGN CORPORATIONS 


Controlled Corporation as Guarantor—U.S. Shareholder’s 
Stock Pledge—Realization of Income.—U.S. petitioner share- 
holder, who pledged stock of his controlled foreign corporation to 
lending bank, did not realize taxable income under sec. 951 to extent 
of corporation’s undistributed earnings and profits, since contrary to 
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Commissioner’s contention, corporation did not become “guarantor” 
within meaning of sec. 956(c), absent essential elements of (1) 
undertaking or promise on part of guarantor, and (2) liability of 
guarantor to make payment if obligor failed to do so. Ludwig v. 
Commissioner 


GAIN OR LOSS 
See also RULES. 


Involuntary Conversion—Investment or Sale Property—Real 
Estate Developer.—Where petitioner bought parcels of undeveloped 
land in 1952 and 1958 intending to subdivide land, improve, and then 
sell as home sites but never developed portion of land because State 
officials refused to approve petitioner’s proposed subdivision plans 
after they indicated in 1958 that part of land was within site of 
proposed State park, and land was eventually condemned, Court 
determined on facts, contrary to Commissioner’s contention that 
property was stock in trade or other property held primarily for sale 
and that petitioner could not defer recognition of gain, that 
petitioner held acreage as capital asset from time officials refused to 
approve his development, and under sec. 1033(g) improved replace- 
ment property purchased by petitioner was like kind, so that under 
sec. 1033(a) petitioner was entitled to defer recognition of part of gain 
and treat remainder as long-term capital gain. Biedermann v. 
Commissioner 


Recognition—Liabilities Exceeding Basis in Tax-Free Ex- 
change—Definition of “Liability.”—Where cash basis petitioner 
transferred all assets and liabilities of his sole proprietorship to 
corporation in exchange for all stock of such corporation, and sum of 
liabilities assumed by corporation exceeded total adjusted basis of 
proprietorship’s assets transferred, Court reconsidered its prior 
position and determined in light of legislative history that an 
obligation should not be treated as a liability, under secs. 357 and 
358, to extent that its payment would have been deductible if made 
by transferor, so that transfer was tax-free exchange. Focht v. 
Commissioner 


INCOME 
See also other titles. 


Distributions From Estate—Family Allowance—Taxability to 
Beneficiaries.—Where estate had distributable net income in excess 
of amounts paid as family allowances to guardians on behlaf of 
petitioner minor children, all family allowance distributions were 
properly includable in petitioner’s gross income under sec. 662(a), 
since (1) although petitioners received payments as statutory right in 
preference to most other estate charges, they were beneficiaries 
nevertheless within meaning of sec. 643(c); (2) statutory scheme 
dictated such result whether payments were from estate’s income or 
corpus; and (3) Commissioner did not abuse his discretion under sec. 
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7805(b) by limiting retroactive application of regs. Cameron v. 
Commissioner 

Exclusions—Payments for Utilities, Carpeting, and Heater— 
House Furnished for Convenience of Employer.—Where petition- 
er was furnished house by and for convenience of his employer, 
payments made by petitioner, for which he was not reimbursed, for 
utilities, carpeting, and heater were not excludable from gross 
income under sec. 119, since items were not furnished by his 
employer. Turner v. Commissioner 


Exclusions—Pension Fund Withholdings—Current Economic 
Benefit.—Petitioner fireman was not entitled to exclude or deduct 
from gross income amounts withheld from salary as contributions to 
firemen’s pension fund, since under case law petitioner received 
current economic benefit in such year from increased vested annuity 
rights at least equal in value to amounts withheld from salary, and 
even though enjoyment of benefits was postponed, right to benefits 
constituted gross income. Sibla v. Commissioner 


Exclusions—Pension Payment—Interest Earned on Employ- 
ee’s Contributions.—Court sustained Commissioner’s contention 
that amount received by petitioner from annuity under New York 
State Employees’ Retirement System equal to interest earned on 
petitioner’s accumulated contributions to system was not excludable 
from gross income and rejected petitioner’s contention that such 
amount was part of his “consideration for the contract,” since 
interest credited to amounts withheld from petitioner’s salary was 
not interest on obligations of a State within meaning of sec. 103(a)(1), 
and amounts of interest credited to account of petitioner were not 
constructively received when credited in years prior to retirement 
because during those years he could have received amounts only by 
resigning from his position and withdrawing all amounts he had 
contributed under retirement law provisions. Newman v. Commis- 
sioner 


Imputed Interest—Deferred Stock Payments in Tax-Free 
Reorganization—Sec. 483 Applicability—Where petitioners ex- 
changed common stock in X corporation for common stock of Y 
corporation in sec. 368(a)(1)(B) tax-free reorganization under agree- 
ment providing for one distribution immediately and one in 5 years 
without interest, determined in part by future earnings, and three 
separate distributions were actually made, one in 1964, one in 1969, 
and one in 1971, Court sustained Commissioner’s determination that 
interest income should be imputed under sec. 483 on deferred stock 
distributions. Catterall v. Commissioner, 68 T.C. 413, and Solomon v. 
Commissioner, 67 T.C. 379, followed. Cocker v. Commissioner 


Imputed Interest—Deferred Stock Payments in Tax-Free 
Reorganization—Sec. 483 Applicability.—Where petitioners in 
1968 exchanged their stock in corporation X for voting stock of 
corporation Y in tax-free reorganization under secs. 354(a)(1) and 
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368(a)(1)(B), and reorganization agreement provided for additional 
shares based upon future profits of X and future fair market value of 
Y stock but made no provision for payment of interest on additional 
shares, Court sustained Commissioner’s contention that shares 
received in 1971 constituted “payments” subject to imputed interest 
provisions of sec. 483. Solomon v. Commissioner, 67 T.C. 379, and 
Jeffers v. United States, 556 F.2d 986, followed. Catterall v. 
Commissioner 


Litigation Award—Compensation for Payments Under 
License of Assets—Capital or Income.—Where petitioner corpora- 
tion X licensed Brazilian corporation Y to use X’s trade name, 
trademark, and technical knowhow in exchange for 5%-royalty 
payments, under 15-year agreement terminable by X if quality of 
products sold was not maintained and nonassignable without X’s 
consent, Court determined that amounts recovered in tort from 
American corporation Z which induced Y to breach agreement were 
not capital gains under sec. 1221 or 1231, since whether judgment 
award is ordinary income or capital gain depends on nature of 
underlying asset and here judgment was for loss of contract rights 
and not for destruction of business and goodwill, only license and not 
sale was intended, X retained substantial rights in assets which had 
useful life beyond term of agreement, and right to payments for 
licensed assets is not property for secs. 1221 and 1231 purposes. 
Republic Automotive Parts, Inc. v. Commissioner 


Osage Indian Headright Income—Interest on Estate Tax 
Refund Paid to Beneficiary—Taxability.—Where petitioner, 
estate of deceased, unrestricted Osage Indian, received income from 
Osage headright interests, and in addition was notified by Osage 
Indian Agency that as sole residual beneficiary of mother’s estate, 
petitioner would be paid refund of estate taxes credited to mother’s 
estate’s account at Agency upon receipt of additional coexecutor’s 
bond, Court determined that headright income was properly includa- 
ble in petitioner’s gross income, since Osage Allotment Act does not 
exempt such income, and that interest element of net tax refund was 
properly includable in petitioner’s gross income, since (1) any income 
arising from refund was taxable to petitioner rather than mother’s 
estate, (2) income was not excludable from petitioner’s gross income 
as bequest under sec. 102, and (3) refund was constructively received 
by petitioner during 1970 under sec. 451. Estate of Shelton v. 
Commissioner 


Patent Royalties—Transfer of All Substantial Rights— 
Capital or Income.—Where petitioners, joint owners of patents 
covering certain rock crushing machines, who transferred all patent 
rights to such machines within specified geographical area to X 
corporation, presented no evidence concerning value of patent rights 
retained in all other geographical areas, Court determined that (1) 
transfer of all patent rights within specified geographical area does 
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not automatically qualify as transfer of “‘all substantial rights” to 
patent within meaning of sec. 1235 (Rodgers v. Commissioner, 51 T.C. 
927, and Estate of Klein v. Commissioner, 61 T.C. 332, not followed), 
and (2) petitioners failed to establish as matter of fact that 
geographical transfer disposed of “all substantial rights” to patents, 
so that royalty income was taxable as ordinary income. Kueneman 
v. Commissioner 


Sale of Right to Receive Exchange Watdenaiere of Under- 
lying Asset—Capital or Income.—Gain realized from assignment 
and sale of portion of contract interest or right to receive certain 
exchange water from State was taxable as ordinary income under 
exclusionary provisions of sec. 1221(1), since under case law whether 
“contract right” was capital investment or income right must be 
determined from examination of underlying sale of water to State 
which gave rise to petitioner’s right under contract, and record 
showed petitioner held its water primarily for sale to customers in 
ordinary course of its business, there was no reason to distinguish 
water sales to State, and contractual right to receive water from 
State represented in substance right to receive income from sale of 
noncapital asset. Buena Vista Farms, Inc. v. Commissioner 


INSTALLMENT SALES 


Year-of-Sale Payments—30% Limitation—Mortage Assump- 
tion or Property Taken Subject to Mortgage.—Where mortgages 
on realty petitioners sold under installment contract exceeded 
adjusted basis, and purchaser did not expressly assume mortgages 
but guaranteed their payment to mortgagee and paid part of selling 
price attributable to mortgages directly to mortgagee, Court, viewing 
transaction as whole, determined on facts that purchaser assumed 
mortgage within meaning of reg. 1.453-4(c) and that petitioners were 
required to include in payments in year of sale excess of mortgage 
balance over their adjusted basis in property, so that petitioners 
could not use sec. 453 installment method of reporting their gain 
because of 30% limitation. Stonecrest Corp. v. Commissioner, 24 T.C. 
659, distinguished. Voight v. Commissioner 
INSURANCE COMPANIES 


Mutual—Qualification As—Policyholder or Stockholder Ori- 
ented.—Court determined petitioner was mutual insurance company 
entitled to report its income under secs. 821-826, since on facts 
petitioner possessed all characteristics typical of mutual companies 
except right of policyholders to be members and to choose manage- 
ment to exclusion of others, and considering congressional intent to 
define mutual insurance companies in extremely broad manner for 
Federal tax purposes, i.e., in sense of policyholder-oriented organiza- 
tions as opposed to stock companies, petitioner was policyholder 
oriented, notwithstanding existence of small number of nonpol- 
icyholder members. Oklahoma State Union of Farmers Educa- 
tional & Cooperative Union of America v. Commissioner 
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Gratuitous Promises Under Seal to Make Gifts—State Law— 
Deductibility.—Where petitioner gave his sister bonds embodying 
his purported obligation to make gifts of specified amounts and paid 
and deducted interest on promised amounts, Court determined that 
under New Jersey law petitioner’s gratuitous promises under seal to 
make gifts were unenforceable in light of case law and modern trend 
of cases, so that interest paid thereon was not deductible under sec: 
163(a). Linder v. Commissioner 


Loan Commitment Fees, Loan Transfer Fees, and Mortgage 
Points—Realty Acquisition Date—Accounting Methods.—(1) On 
facts, petitioner became equitable owner of property on which 
convalescent home was being constructed on Aug. 29, 1970, date of 
sale and leaseback agreement, when petitioner assumed benefits and 
burdens of ownership, even though deed was not executed until Oct. 
28, 1970, and (2) under sec. 163, in light of secs. 461 and 446(b) and 
case law, “points” paid to permanent lender constituted prepaid 
interest for use of money amortizable over life of permanent loan, 
since allowance of deduction for entire amount in 1970 would distort 
petitioner’s income, but “commitment fee” and “transfer fee” 
constituted interest paid for short periods beginning and ending in 
1970, deduction of which in 1970 would not distort petitioner’s 
income. Baird v. Commissioner 


JURISDICTION 
See also UNITED STATES TAX COURT. 
LIMITATIONS 


Deficiency Notice—Timeliness—Statute Tolled by Original or 
Amended Returns.—Where petitioners filed false and fraudulent 
joint income tax returns and subsequently filed amended returns, 
and Commissioner mailed deficiency notice to petitioners more than 
3 years after they filed amended returns, contrary to petitioners’ 
contention that filing of amended returns tolled statute of limita- 
tions, Court determined that original returns, to which fraud penalty 
attached, determined applicable statute of limitations, and amended 
returns were of no import in determining timeliness of deficiency 
notice. Dowell v. Commissioner 


Extension by Agreement—IRS Letter as Notice of Termina- 
tion of Appellate Division Consideration—Timeliness of Defi- 
ciency Notices.—Where each petitioner executed “unlimited waiv- 
er” (Form 872-A) which extended period of limitation for not more 
than 90 days after IRS mailing of notice of termination of Appellate 
Division consideration, and Commissioner’s agent sent letters an- 
nouncing inability to reach settlement and that statutory deficiency 
notices would be sent, Court determined that such letters constituted 
notice which triggered running of 90-day period and in turn vitiated 
deficiency notices mailed after that period. Johnson v. Commis- 
sioner 
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LOSSES 
See also CAPITAL GAINS AND LOSSES. 


Demolition—Subsequent Sale of Land—Independent Loss 
Transaction or Integral Part of Sale.——Where petitioner, who 
owned 2 buildings which he held for rent, demolished buildings after 
tenants vacated and 10 months later sold land to his wholly owned 
corporation, contrary to Commissioner’s contention that at time of 
demolition petitioner intended to sell underlying land and therefore 
basis of demolished buildings was includable in basis of property sold 
in computing capital gain or loss on sale, Court determined petitioner 
was entitled to sec. 165 demolition loss, absent evidence of any 
contract or plan to sell property at time of demolition and on record 
showing purpose of demolition was to get buildings off tax rolls. 
Storz v. Commissioner 


Gambling—No Records of Winnings or Losses—Failure to 
Prove Losses.—Where petitioner kept no records of his racetrack 
winnings or losses and reported no gains or losses from wagering on 
his 1973 income tax return, Court sustained Commissioner’s determi- 
nation based on U.S. information returns (Forms 1099) filed by 
racetracks that petitioner had income of $14,773 from wagering, 
since evidence of petitioner’s modest life style and fact he borrowed 
money in 1973 was insufficient to carry burden of proof that his 
losses from wagering exceeded his unreported income, so that he was 
not entitled to any deduction for claimed losses. Schooler v. 
Commissioner 


Stock—Ownership—Worthlessness.—On facts, Court deter- 
mined (1) petitioners individually and not X corporation were owners 
of 60,000 shares of Y stock as of Dec. 31, 1970, and (2) identifiable 
events occurred in 1970 which formed reasonable grounds for 
concluding Y stock became worthless in 1970, so that petitioners 
were entitled under sec. 165 to deduction of long-term capital losses 
for 1970; moreover, as to petitioners’ alternative claim in event Court 
concluded X owned Y stock, to avoid any uncertainty, Court 
considered claim in light of evidence and determined petitioners 
failed to prove investments in X became worthless in 1970 so as to 
entitle them to deductions therefor. Scifo v. Commissioner 


NET OPERATING LOSS 
See also other titles. 
NONRESIDENT ALIENS 


Community Property Income—Sources Without U.S.—Resi- 
dent or Nonresident.—Resident status acquired by petitioner, alien 
wife of Air Force attorney/officer, was not destroyed by lengthy 
absence from U.S., since on facts and under case law W desired to 
accompany H whenever possible and never formed intent to abandon 
U.S. residency, so that W was taxable on one-half of H’s income from 
sources without U.S., attributable to her under Louisiana community 
property laws. Marsh v. Commissioner 
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NONRESIDENT ALIENS —continued 


Holder of G-4 Visa—Joint Return and Dependency Exemp- 
tions—Resident or Nonresident.—Where petitioner and her fami- 
ly, Chilean citizens, moved to United States in 1966 with visas valid 
for duration of husband’s employment with international organiza- 
tion with which he intended to remain until normal retirement age, 
Court determined on facts and under case law that petitioner and 
members of her family were resident aliens during taxable year, so 
that she was entitled to file joint return with husband and to claim 
their children and her mother as dependents. Escobar v. Commis- 
sioner 
PENSION PLANS 

See EMPLOYEES’ TRUSTS. 

RETURNS 
See also LIMITATIONS. 


Filing Status—Separation Without Legal Decree—Eligibility 
to File as Unmarried.—Petitioner, resident of New York, who was 
separated from wife under written separation agreement in 1964 but 
never legally separated under decree of divorce or separate mainte- 
nance, was not entitled to compute tax as unmarried individual 
under sec. l(c), since neither secs. 71 and 215, I.R.C., nor N.Y. law 
with respect to separation agreements qualified petitioner as 
unmarried for purpose of filing tax return. Donigan v. Commis- 
sioner 


Requirements—Federal Reserve Notes as “Accounts Receiva- 
ble” or Taxable Income—Deficiencies and Additions to Tax.— 
Where petitioner filed Form 1040 for 1974 which did not disclose her 
gross income or give any information regarding her tax liability for 
such year, Court determined (1) there was no merit to her contention 
that wages need not be reported as income because Federal Reserve 
notes are accounts receivable not reportable as income until paid, 
and absent any evidence petitioner failed to carry burden of proving 
she did not receive income determined by Commissioner, and (2) 
under case law document filed by petitioner was not “return,” and 
Commissioner properly imposed secs. 6651(a) and 6653(a) additions to 
tax. Hatfield v. Commissioner 


RULES 


Rule 121—Motion for Partial Summary Judgment—Collateral 
Estoppel.—Court determined that conviction of petitioner H under 
sec. 7206(1) collaterally estopped him from denying in case involving 
sec. 6653(b) penalty that he willfully filed false and fraudulent 1969 
income tax return omitting capital gains he received that year from 
his return which was same omission on which his conviction was 
based, but did not collaterally estop him from denying amount of 
omission or that there was no underpayment of tax, since neither 
amount nor fact of overpayment was essential to judgment under sec. 
7206(1), so that petitioner’s motion for partial summary judgment, 
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RULES —continued 
premised on collateral estoppel not being applicable, was denied. 
Considine v. Commissioner 


Rule 121—Revocation of Nonrecognition-of-Gain Election— 
Like Kind Property.—Court determined that petitioner’s sec. 1033 
election to replace his 85% interest in condemned undeveloped real 
estate with like kind property was valid and effectively deferred 
recognition of gain realized, since on facts and under regs. 
construction of Holiday Inn on leased land in which petitioner had 
100% interest qualified as appropriate replacement for condemned 
property as petitioner originally intended, so that petitioner’s motion 
for summary judgment was denied. McShain v. Commissioner 


SMALL BUSINESS CORPORATIONS 


Shareholder’s Voluntary Petitions in Bankruptcy—Estate in 
Bankruptcy as Separate Entity—Terminability of Subch. S 
Status.—Contrary to Commissioner’s contention, petitioner’s status 
as electing small business corporation was not terminated by filing of 
petitions under ch. XI or XII of Bankruptcy Act by some of its 
shareholders, since separate entities apart from shareholders were 
not created by filing of petitions or by subsequent appointment of 
receiver, considering Commissioner’s own regs., underlying statutory 
purpose, and scheme and language of Bankruptcy Act; moreover, 
provisions of subch. S should be liberally construed to implement 
congressional intent to assist small businesses. CHM Co. v. Com- 
missioner 


Termination of Election—Existence of Nonqualified Share- 


holder—Worthless Stock Abandoned by Bankrupt Sharehol- 
der’s Trustee.—Where petitioner, sole shareholder of X, electing 
small business corporation which in January 1967 filed voluntary 
petition in bankruptcy under chs. I-VII of Bankruptcy Act, filed 
similar petition in November 1967 and claimed X’s operating loss on 
his 1967 Federal income tax return, and petitioner’s trustee in 
bankruptcy filed petition with bankruptcy court on Nov. 3, 1969, to 
abandon X’s stock which was granted on same day, Court determined 
that under bankruptcy law petitioner retained continuous title to X’s 
stock, since trustee’s abandonment of worthless stock was effective as 
of date petition in bankruptcy was filed, so that X’s status as electing 
small business corporation was never terminated by existence of 
nonelecting shareholder, and petitioner was entitled to deduct X’s 
operating losses. Mason v. Commissioner 

TAXES 


Employee’s Compulsory Contribution to California Disability 
Insurance Fund—Deductibility as State “Income” Tax—Validi- 
ty of Rev. Rul 75-149.—Where petitioner’s employer withheld 1% 
of first $9,000 of wages under secs. 984-986, California Unemploy- 
ment Insurance Code, which withholding at source constituted 
compulsory contribution to California disability insurance fund, 
Court determined (1) such contribution was deductible as State 
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TAXES —continued 

“income” tax within purview of sec. 164(a)(3) (McGowan v. Commis- 
sioner, 67 T.C. 599, applied), and (2) Rev. Rul. 74-149 was invalid 
because premised on erroneous interpretation of California statutes 
requiring contribution. Trujillo v. Commissioner 

UNITED STATES TAX COURT 


Jurisdiction—Timely Filing of Petition—Applicable Statuto- 
ry Period.—Where petitioner attorney, French resident who also 
maintained office and apartment in New York, was in New York on 
Nov. 11, 1976, when deficiency notice was mailed but left for France 
following day and because of absence from this country did not 
receive actual notice until he returned to United States on Feb. 1, 
1977, Court determined under sec. 6213(a) petitioner had 150 days 
within which to file his petition in light of case law, statutory 
purpose, and clear congressional policy, so that petition filed Feb. 10, 
1977, on 91st day after mailing of deficiency notice was timely filed, 
and Commissioner’s motion to dismiss for lack of jurisdiction was 
denied. Lewy v. Commissioner 

Jurisdiction—Timely Filing of Petition—Illegible Post- 
mark.—Court determined petitioner established by testimony that 
envelope containing his petition which bore partially illegible 
postmark was mailed and postmarked within 90-day period provided 
in sec. 6213(a), and by virtue of remedial provisions in sec. 7502(a) 
such petition was timely filed with this Court, so that Commissioner’s 
motion to dismiss for lack of jurisdiction was denied. Mason v. 
Commissioner 

Jurisdiction—Timely Filing of Petition—Omitted Post- 
mark.—Where petitioners mailed petition from New York on 89th 
day after mailing of deficiency notice, and envelope containing 
petition arrived at Tax Court 5 days later bearing no postmark, (1) 
under circumstances involving important question of jurisdiction, 
Court declined to follow Golsen rule with result that opinion was 
controlled by Sylvan v. Commissioner, 65 T.C. 548, and not Rappaport 
v. Commissioner, 55 T.C. 709, affd. without opinion, and admitted 
evidence of date of mailing petition, and (2) petitioners satisfied their 
burden of showing petition was timely filed under sec. 7502. 
Ruegsegger v. Commissioner 

Petitioner’s Motion for Allowance for Attorney’s Fees—Pub. 
L. 94-559 Applicability—Jurisdiction.—Court denied petitioner’s 
motion for allowance of attorney’s fees and determined from plain 
language of Pub. L. 94-559, 90 Stat. 2641, amending 42 U.S.C. sec. 
1988, and its limited legislative history that neither its provisions nor 
any other provision of law authorizes the Tax Court to make award 
of attorney’s fees to any petitioner. Key Buick Co. v. Commis- 
sioner 
VALUATION 


See AMORTIZATION. 
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ACCOUNTING METHODS 
See also INSURANCE COMPANIES. 


Change of —Sec. 481 Adjustment—Incorporation of Sole Proprietor- 
ship as Cessation of Business.—Where as result of change of 
accounting in 1968 from cash to accrual method utilizing procedure in 
Rev. Proc. 67-10 as amplified by Rev. Proc. 70-16, sec. 481 required net 
adjustment to be taken into income over 10-year period, and in 1970 
petitioners incorporated their proprietorship but continued to report 
adjustment on their personal returns, Court determined that petition- 
ers by incorporating their sole proprietorship, ceased their trade or 
business within meaning of revenue procedures and as result were 
required to bring remaining amount of adjustment into income in year 
of incorporation and not over remainder of 10-year period. Shore v. 
Commissioner 

Completed Contract Method—Legal Fees in Negotiating Long-Term 
Contracts—Year Deductible.—Legal fees, incurred in negotiating and 
drafting specific long-term contracts which were later entered into by 
petitioners’ subch. S corporation which used completed contract method 
of accounting, under sec. 451(a), regs., and case law were not currently 
deductible but were deductible in taxable year of corporation in which 
contracts were completed. McMaster v. Commissioner 

Imputed Interest Deduction—Corporate Transaction as Sale with 
Deferred Payment—Contingent Upon Exercise of Put or Call.— Where 
X and Y corporations agreed to form new Z corporation, with X 
contributing assets and liabilities of one of its divisions for stock and 
debentures of Z, and Y contributing cash for Z stock; X had right to put 
its Z stock to Y on set terms during 8/1/70-7/31/71, and Y had right to 
call X’s stock in Z on same terms during 8/1/71-7/31/72; and X 
exercised its put 7/31/71, Court determined 1968 agreement did not 
constitute sale with deferred payment of X’s entire interest in its 
division with result that Y was not entitled to deduction for imputed 
interest for fiscal year ended 1/1/72, under sec. 483. Penn-Dixie Steel 
Corp. v. Commissioner 
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ADDITIONS TO TAX 


Failure to File Returns and Withhold Tax—Reasonable Cause.— 
Court having determined herein that payments from 1963-69 by 
petitioner corporation to its Icelandic parent were interest within 
meaning of secs. 1441 and 1442 on which petitioner was liable for 30% 
tax it failed to withhold on such payments, petitioner carried burden of 
showing sec. 6651(a) addition to tax for failure to file for 1963-68 
United States Annual Returns for Income Tax to Be Paid at Source 
required by sec. 1461 did not apply, since certified public accountant’s 
advice on necessity of filing returns, while erroneous, was not so clearly 
wrong as to permit inference petitioner was negligent or willfully 
disregarded law. Coldwater Seafood Corp. v. Commissioner .......... 

Late Filing—Corporate Income Tax Returns—Reasonable Cause.— 
Sec. 6651(a)(1) penalties were properly imposed where petitioner 
corporations’ president signed requests for extensions of time on 5 of 6 
returns required to be filed for taxable years and hired attorney and 
accounting firm to file returns, since record did not support finding 
that late filing was due to reasonable cause, considering that general 
rule is that filing of return when due is personal, nondelegable duty of 
taxpayer, and reliance upon accountant or attorney to file is no excuse 
for late filing, and that narrow exception to rule is limited to situation 
where taxpayer relies upon professional advice as to question of law. 
Latham Park Manor, Inc. v. Commissioner ............2.000cceceeeeeeeees 

Negligence or Intentional Disregard of Rules and Regulations— 
Family Trust as Tax Avoidance Scheme—Burden of Proof.—On facts 
and absent any evidence by petitioner on this issue, Court determined 
Commissioner did not err in determination that any part of underpay- 
ment was due to negligence or intentional disregard of rules and 
regulations within meaning of sec. 6653(a), since considering petition- 
er’s education and intellectual ability, Court found it difficult to helieve 
that he envisioned family trust as anything other than flagrant tax 
avoidance scheme. Wesenberg v. Commissioner .............0..cseeseee00 


ALIMONY 


Monthly Payments—Decree of Separate Maintenance—Support or 
Discharge of Principal Sum Obligation.—(1) $400 monthly payments 
to W under decree of separate maintenance based on extreme cruelty, 
including those awarded retroactively, were periodic payments under 
sec. 71(a)(3) on account of family or marital relationship in recognition 
of general obligation to support and were not in discharge of obligation 
specified as principal sum in decree, (2) $1,125 paid by H in restitution 
of amount by which W overpaid her fair share of taxes was not 
includable in W’s gross income under sec. 71(a), since payment resulted 
from W’s rights under contract with H rather than from his general 
obligation of support, and (3) amount paid by H for interest was 
includable in W’s gross income and deductible by H under sec. 163(a). 
Capodanno Vv. Commissioner .............0cccccncecccceccecceececcecceceeees 
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AMORTIZATION 


Pollution Control Facilities—Certification Requirement—Validity 
of Election.— Where petitioner corporation acquired pollution control 
facilities and stated on its tax return for fiscal 1972 that it elected to 
amortize expenditure therefor under sec. 169, but at time of filing 
return had not applied for certification of such facilities, Court 
determined election was invalid, since regs. were promulgated under 
specific legislative authority and were not “unreasonable and plainly 
inconsistent with the revenue statutes,” and implicit requirement that 
such application must have been made goes to essence of statute and 
cannot be dismissed as mere procedural detail. Penn-Dixie Steel Corp. 
Vig! COMSTIRISSUOMIET ss 5 oa nc svn S55 Uae x 1e5. deen tbat as Cos ae Ab Sata sche cha heh eian eee 
BAD DEBTS 

See also SMALL BUSINESS CORPORATIONS. 


Stockholders’ Advances— Wholly Owned Corporation—Capital Con- 
tribution or Loan.— Where petitioners advanced funds to their wholly 
owned corporation represented by unsecured demand notes, Court 
determined advances were contributions to capital and not loans which 
became uncollectible in fiscal 1970, since inter alia advances were for 
operating expenses and expansion of business, petitioner testified that 
due to poor financial condition of corporation he foresaw possibility 
advances would not be repaid, due to character of notes only source 
from which advances might be repaid was from future profits of 
business, and petitioner’s primary concern was future success of 
corporation. Davis v. COMMISSIONET .............60.cceceeeeeenceeseeeeeeenees 
BASIS 

See also other titles. 


Corporate Assets—Acquired in Liquidation of Subsidiary—Sec. 
334(b)(2) Computation.—Where after filing of opinion herein (T.C. 
Memo. 1977-23), parties submitted conflicting computations of tax 
under Rule 155 which involved interpretation of regs. under sec. 
334(b)(2), and basic disagreement involved manner in which to compute 
basis in former corporation’s assets which necessitated making 
refinements to petitioner corporation’s adjusted basis in stock and 
allocating resulting basis among acquired assets, Court, using residual 
method, determined petitioner’s refined adjusted basis in stock, 
calculated fair market value of intangibles received in liquidation, and 
provided and applied formula for allocating refined adjusted basis to 
certain assets. R. M. Smith, Inc. v. Commissioner ...........20...eeeeee0+ 

Securities—Computation of Gain or Loss—Adequate Identification 
of Lots.— Where petitioners, who sold securities acquired in different 
lots and at different prices, identified securities on their ledger sheets 
but did not deliver to transferees specific certificates representing such 
securities, Court determined (1) petitioners failed to adequately 
identify securities in compliance with reg. 1.1012-1(c)(2), with result 
that bases in securities sold were to be determined using FIFO method, 
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and (2) petitioners failed to show Commissioner acted arbitrarily in 
reconstructing their incomes using such method. Kluger Associates, 
Inc. v. Commissioner 


CAPITAL GAINS AND LOSSES 

Sale of Stock—Acquired for Business or Investment—Capital or 
Income.—Where petitioner bank purchased stock of X corporation 
from which it obtained credit information, stock ownership was not 
prerequisite to obtaining X’s services, and acquisition of stock had no 
appreciable effect on bank’s methods of seeking credit information, 
Court determined that even though petitioner had significant business 
motive in acquiring stock, it also had substantial investment motive, so 
that Corn Products doctrine was inapplicable and stock constituted 
capital asset. W. W. Windle Co. v. Commissioner, 65 T.C. 694. 
Continental Illinois National Bank & Trust Co. of Chicago v. 
Commissioner 

Stock Transfer—Gift Tax Paid by Donees—Net Gift or Part 
Sale.—Where petitioner made gifts of securities for benefit of her 
grandchildren to trusts which were required to pay all gift taxes 
resulting from transfers and did so by borrowing funds for such 
purpose, Court determined petitioner did not realize taxable gain in 
amount of difference between gift taxes paid and her basis in securities 
transferred. Turner v. Commissioner, 49 T.C. 356, followed; Johnson v. 
Commissioner, 59 T.C. 791, distinguished. Estate of Henry v. Commis- 
sioner 

Stock Transfer—Guaranty Obligation in Corporate Transaction— 
Capital or Ordinary Loss.—Where petitioner corporation, party to 
transaction involving revamping of capital structure of X corporation 
in which petitioner held 55 percent stock interest, as part of such 
transaction contributed some of its shares to capital of X, also 
warranted net worth of X as of given date to third party which made 
substantial investment in X, and in satisfaction of warranty gave up all 
its remaining shares in X, Court determined on facts and under case 
law that petitioner’s loss in respect of its shares was capital loss under 
secs. 1221 and 1222, and not ordinary loss under sec. 165. Fred H. 
Lenway & Co. v. Commissioner 


COMMISSIONER OF INTERNAL REVENUE 
See INCOME and NET OPERATING LOSS. 
COMMUNITY PROPERTY 
See ESTATES AND TRUSTS. 
COMPENSATION 


Stock Issued for Promotional Services—Subject to Restrictions— 
Realization of Income.—Where petitioner held 5,000 shares of stock 
issued for promotional services and under California permit, which 
imposed restrictions that had significant effect on stock value, Court 
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COMPENSATION W—continued 

determined (1) stock was stock subject to restrictions significantly 
affecting its value, rather than second class of unrestricted stock, for 
purposes of regs. 1.61-2(d)(5) and 1.421-6(d)(2)(i); (2) restrictions 
imposed under California securities laws are “restrictions” within 
meaning of such regs. (Frank v. Commissioner, 54 T.C. 75, distin- 
guished on ground that securities law restrictions therein did not have 
significant effect on value); and (3) on facts restrictions imposed by 
permit were terminated in 1968, so that petitioner realized ordinary 
income. Bayley v. Commissioner 

CONSOLIDATED RETURNS 

See NET OPERATING LOSSES. 


CONTRIBUTIONS 
See also ESTATES AND TRUSTS and INCOME. 


Charitable—Private Fund and Other Organizations—Charitable 
Purpose.—Commissioner properly disallowed (1) petitioner’s claimed 
carryovers and current contributions to Special Appointment Fund, 
which petitioner contended was extension of his ministry, absent 
evidence of distributions to unrelated needy and on evidence showing 
that proceeds were used to pay for petitioner’s automobile and 
daughter’s college education, and (2) other contributions made to 
organizations as to which petitioner offered no evidence that they were 
organized and operated exclusively for charitable purposes, except $20 
substantiated contribution to conference of church recognized as 
qualified charitable organization. Boyer v. Commissioner 

Charitable—Qualification of Religious Organization—Burden of 
Proof.— Petitioners were not entitled to any deduction for contribu- 
tions made to religious organization formed by them, since they failed 
to carry burden of proving that organization was operated exclusively 
for religious purposes, no part of net earnings of which would inure to 
benefit of any private shareholder or individual, considering that upon 
dissolution (occurrence wholly within petitioners’ control) its assets 
would revert to petitioners or they would have ultimate authority over 
their disposition. Calvin K. of Oakknoll v. Commissioner 

Charitable—Stock Basis in Excess of Fair Market Value—Measure 
of Deduction.—Petitioners’ charitable contribution deduction for 
corporate stocks donated to qualified charity with bases for gain or loss 
in excess of fair market value was limited under sec. 170 and regs. to 
fair market value of shares, contrary to petitioners’ contention that 
unrealized depreciation in stock value was deductible as charitable 
contribution. Withers v. Commissioner 
CORPORATIONS 


See also other titles. 


Intercorporate Transfers in Consolidated Bankruptcy Proceedings— 
Controlling Shareholder—Dividend Equivalence.—Where in consoli- 
dated proceeding for ch. XI arrangement under Bankruptcy Act, 
proceeds from sale of assets of 3 corporations were used to pay off 
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CORPORATIONS —continued 
other 3 corporations’ liabilities, some of which were personally 
guaranteed by petitioner, common shareholder, Court determined on 
facts and under case law that intercorporate transfers made incidental 
to consolidated bankruptcy proceedings were motivated by business 
objectives and were not constructive dividends to petitioner. Schwartz, 
Transferee V. COMMISSIONED ..........00cecceeecccccecceesceneeceecenceccenees 

Purchase and Merger of Corporation—F Reorganization or Sec. 332 
Liquidation—Net Operating Loss Carryover.—Where on Apr. 12, 1971, 
petitioner corporation X acquired 100-percent ownership in previously 
unrelated corporation Y, and on Apr. 30, 1971, Y was merged into X, 
Court determined X could not deduct Y’s pre-merger net operating loss, 
since it failed to show that merger of Y into X satisfied any of 
reorganization definitions or qualified as sec. 332 liquidation to which 
sec. 334(b)(2) does not apply or that it satisfied either type of corporate 
combination described in sec. 381(a)(1) and (2). Estate of McWhorter v. 
COPRIEIIIIIOE  ooas cn ecs csc inn vei ccumss Calscatbats cumaNietes abs tov aka sasksaieaxets 

Redemption of Shareholder-Employee’s Stock—Portion Attribut- 
able to Accounts Receivable—Stock Redemption or Salary Expense.— 
Where petitioner doctor’s employee-shareholder relationship with 
petitioner corporation was terminated under agreement whereby he 
received $40,000 cash and other property, and value of corporation’s 
accounts receivable was considered in arriving at amount to be paid, 
Court determined portion of $40,000 which was attributable to accounts 
receivable did not constitute compensation to doctor for which 
corporation was entitled to salary expense deduction, since accounts 
receivable were corporate asset and doctor’s only interest in them was 
as shareholder and then only as that asset affected value of his stock. 
lel fens, COMIMIBSIONET. oc cc tats ses codecs cabawne vitesse Caka es ies ceuadsticwss sie 


CREDITS AND EXEMPTIONS 
See also EXPENSES—MEDICAL. 


Foreign Tax Credit—Repatriation After Sec. 482 Reallocation of 
Income—Rev. Proc. 65-17 Relief.— Petitioner corporation was entitled 
to full amount of foreign tax credit under sec. 901 for amounts 
withheld and paid to Switzerland by petitioner’s Swiss subsidiary on 
dividend repatriations to petitioner in 1969 after petitioner consented 
to Commissioner’s reallocation of royalty income to petitioner from its 
Swiss subsidiary under sec. 482 and after petitioner elected benefits of 
Rev. Proc. 65-17, since Swiss tax was creditable income tax for sec. 901 
purposes, and credit was not barred by closing agreements, Rev. Proc. 
65-17, sec. 482, or petitioner’s failure to exhaust any administrative 
remedies. Schering Corp. & Subsidiaries v. Commissioner ............ 

Investment Credit—Electrical Generating Equipment for Shopping 
Center—Sec. 38 Property.— Where petitioner corporation in construct- 
ing its shopping center installed equipment to generate electricity for 
sale to its tenants and salvaged waste heat from such equipment for use 
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CREDITS AND EXEMPTIONS W—continued 
in its heating and air conditioning system, Court determined electrical 
generating equipment qualified as sec. 38 property since it was both 
tangible personal property within meaning of sec. 48(a)(1)(A) and other 
tangible property, not a structural component of the buildings, used for 
the furnishing of electrical energy under sec. 48(a)(1)(B). Westroads, 
Eiht. 0. COMM GMONEP 5.5 6's hedisccin ceive ckisiies (aoe atdloerits 

Retirement Income Credit—Air Force Officer’s Disability Income— 
Credit Limited to Sick Pay Exclusion.—Court determined, considering 
statutory language, regs., legislative history, and congressional intend- 
ment, that Air Force officer who retired on disability prior to reaching 
mandatory retirement age was not entitled to retirement income credit 
under sec. 37 for income received in excess of sick pay exclusion 
provided by sec. 105(d). DePaolis v. Commissioner ...............00.000065 


DECLARATORY JUDGMENTS 
See EXEMPT ORGANIZATIONS and UNITED STATES TAX 
COURT. 


DEDUCTIONS 


Expenses in Writing and Publishing Book—Burden of Proof.— 
Where Commissioner’s only argument for disallowing major portion of 
$3,893 deducted by petitioner in connection with writing medical book, 
from sale of which at time of trial petitioner had received $7,000 to 
$8,000 royalties, was lack of substantiation, Court determined, consider- 
ing H’s testimony as to amount of time and expenses incurred in 
writing book, which was corroborated by introduction into evidence of 
296-page publication with numerous photographic illustrations, and 
fact that evidence was wholly uncontradicted, that petitioners met 
burden of proof and were entitled to full amount of claimed deductions. 
W eseni Berd OU. COMIMISSIONGT: © 5. foe eFises us ccdacdecedss oddassoengeasediweces 

Transportation Expense—Child Care or Personal Expense—Validity 
of Reg.—Expenses for transporting petitioner’s son between her house 
and day care center in 1974 were not deductible under sec. 214 but were 
nondeductible personal expenses under sec. 262, consistent with reg. 
1.214A-1 (c)(3)(i), which is valid in light of case law, congressional 
intendment, and subsequent legislative history. Warner v. Commis- 
SRI sc tatny cs 65 REV ORTH as KG va Sak aoa ce Kieyeds dednas ice desntenaddes bane 


DEFICIENCY NOTICE 
See also UNITED STATES TAX COURT. 


Validity—Denial of Administrative Proceedings.— Where petitioner 
received 30-day notice and requested conference be transferred from 
Waukegan to Woodstock, IIl., and Commissioner’s next communication, 
which petitioner never received, was request to extend statute of 
limitations, after which Commissioner sent statutory notice, Court 
determined notice was not invalid merely because petitioner was given 
no opportunity for IRS administrative proceedings before determina- 
tion, since under case law Court does not look behind deficiency notice 
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DEFICIENCY NOTICE —continued 

to examine Commissioner’s motives or procedures in asserting deficien- 
CY. Boyer v. COMMIBEONEP L555. c65. 0 cobs deve sdensesovitacuvetodseos iets cacees 


DEPLETION 

Oyster Shells Dredged for State—Economic Interest—Depletion 
Rate for Shells Sold.— Where petitioner contracted with Maryland to 
dredge specified quantities of oyster shells owned by Maryland and to 
redeposit them in oyster beds for use as “cultch” for $1.10 per cubic 
yard and to dredge equal quantity for sale to others for royalty of $0.90 
per cubic yard, Court determined (1) as to shells dredged and 
redeposited for Maryland, petitioner had no economic interest in shells 
in place and hence no depletable interest (Parsons v. Smith, 359 U.S. 
215, followed), and (2) as to shells sold to others, petitioner was entitled 
to higher (15 percent or 14 percent) depletion rate, since use of shells as 
cultch was not similar to (competitive with) use as rip rap, ballast, road 
material, etc., so that lower (5 percent) rate was inapplicable. C. di. 
Langenfelder & Son, Inc. v. Commissioner ............00ccecceeseecceesees 


DEPRECIATION 
See EXPENSES—TRADE OR BUSINESS and LOSSES. 


DIVIDENDS 
See also CORPORATIONS. 


Distribution Before or After Subch. S Termination—Return of 
Capital or Dividend—Constructive Receipt Doctrine.— Where corpora- 
tion declared dividends Aug. 28, 1970, to shareholders of record Sept. 
30, 1970, payable Oct. 1, 1970; and Oct. 1, 1970, promissory notes with 
face value equal to declared dividends were issued to petitioner 
shareholders, Court determined property distributions occurred Oct. 1, 
1970, and there were no earlier constructive distributions, since in light 
of case law, declaration of dividends did not establish debtor-creditor 
relationship absent showing of dividend liability as “accounts payable” 
or that shareholders had regular practice of loaning corporation their 
undistributed taxable income, so that shareholders received dividends 
to extent of earnings and profits. Estate of McWhorter v. Commis- 
GEOTIET ooo iiih Sica cvsdadccedchesetd Noe thabeb eV sdbeddeii<sel ke ae eano 

Stock Redemption—Taxability as Dividend—Reissuance Following 
Redemption in Plan to Acquire Bank Stock.—Plan whereby petitioner 
and his family acquired all of bank stock, partly with funds derived 
from redemption of 217 shares, followed by reissuance of 217 shares as 
stock dividend, resulted in taxable dividend as defined in sec. 316a), 
since business purpose for redemption was lacking, simultaneous 
reissuance of shares as stock dividend did not change capital and paid-in 
surplus of bank, and only result was distribution of $206,850 out of 
earnings and profits. Adams v. Commissioner. ................ssseesseeeees 
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EMPLOYEES’ TRUSTS 


Employee’s Contribution to Individual Retirement Account— Active 
Participant in Qualified Pension Plan—Deductibility.—Where peti- 
tioner, full-time, salaried employee of X corporation was covered by X’s 
qualified pension plan, petitioner’s $1,500 contribution to individual 
retirement account in 1975 was not deductible under sec. 219, since 
petitioner was active participant in X’s plan within congressional 
intendment, even though his rights in employer’s plan were forfeitable 
and in fact were forfeited in 1976 by X’s termination of his 
employment, X had rejected petitioner’s request to waive participation 
in X’s plan. Orzechowshi v. Commissioner. ...............0.00c0eceeeeeeeees 

Employer’s Contributions—Pension Plan—Qualification.— Where 
petitioner professional medical corporation provided pathological unit 
for hospital from Dec. 17, 1971, until Nov. 30, 1972, when it joined 
another corporation to form partnership in which each had 50% 
interest, to provide same services as of Dec. 1, 1972, and on such date 
petitioner signed flat benefit pension plan and retirement trust 
effective Jan. 1, 1972, which Commissioner determined was not 
qualified for taxable years 1972-73 because 4 of petitioner’s employees 
were excluded from participation, Court determined that such persons 
were employees and not independent contractors, their subsequent 
employment by partnership could not be attributed to petitioner, and 
they were properly excluded from participation under plan provisions 
because they were not employees of petitioner on relevant anniversary 
dates. Thomas Kiddie, M.D., Inc. v. Commissioner .................0.+++ 

Employer’s Contributions—Profit-Sharing Trust—Commissioner’s 
Retroactive Revocation of Ruling.—Where Commissioner issued 
favorable letter ruling that petitioner corporation’s profit-sharing trust 
established in 1968 for benefit of employees qualified under sec. 401(a) 
after petitioner complied with his suggestion that eligibility require- 
ments be amended, and after audit on Dec. 1, 1972, Commissioner 
retroactively revoked ruling, Court determined that trust was qualified 
under sec. 401(a)(8)(B) for taxable years 1969-71, contributions to 
which were deductible, and that Commissioner abused his discretion in 
retroactively revoking ruling, since eligibility provisions created 
classification reasonable under circumstances, and although turnover of 
rank and file employees resulted in higher percentage of permanent 
employees being covered than in nonprohibited group, classification did 
not discriminate in favor of prohibited group. Lansons, Inc. v. 
CONRIBTION CR FFE 0as BEI aaa Tic da cada e Tas deee Medes ceesreds 

Excess Contribution—Individual Retirement Account—Imposition 
of Excise Tax.—Petitioner’s entire contribution to individual retire- 
ment account, herein determined to be nondeductible because he was 
active participant in qualified pension plan, was excess contribution 
within meaning of sec. 4973, whether willfully or inadvertently made, 
considering legislative purpose which is to offset benefit that would 
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EMPLOYEES’ TRUSTS —continued 
otherwise flow from exemption of income of fund from taxation. 
Orzechowshi v. Commissioner ..........0.0csccssscseesessescscecsscessecseees 

Pension Plan—Qualification As—Violation of Exclusive Benefit 
Rule.— Where petitioner corporation established qualified employee 
pension plan with trust corpus consisting of insurance policies on life of 
each plan participant, trustees borrowed at 4.8 percent interest from 
insurance company, which was experiencing some financial difficulties, 
the cash surrender value of largest policy which covered petitioner’s 
majority stockholder and was approximately 2/3 total value of all 
policies, and trustees immediately loaned proceeds at same 4.8 percent 
interest rate to majority stockholder who in turn loaned proceeds to 
petitioner at 8.5 percent interest, Court determined (1) such transac- 
tions constituted diversion of trust assets for purpose other than 
exclusive benefit of employees in violation of sec. 401 (a)(2), with result 
that pension plan was not qualified under sec. 401(a), and trust was not 
exempt from tax under sec. 501(a), and (2) on record, loan to majority 
stockholder was not sham and did not constitute premature distribution 
to him by pension plan. Feroleto Steel Co. v. Commissioner ............. 


ESTATE TAX 


Erroneous Refund — Jurisdiction — Transferee Liability .— Where 
petitioners were transferees of assets of estate which had timely filed 
its estate tax return and after certain adjustments had paid its estate 
tax together with all deficiencies, and Commissioner had refunded bulk 
of such taxes without estate’s request because Commissioner had 
erroneously posted estate’s payment of its taxes, Court determined (1) 
refund was not rebate within meaning of sec. 6211(b)(2), but was 
underpayment of tax within meaning of sec. 6901(b) over which court 
has jurisdiction, and (2) petitioners were liable as transferees of estate 
under sec. 6324(a)(2). Groetzinger v. Commissioner ...............0+000+ 


ESTATES AND TRUSTS 
See also ADDITIONS TO TAX and UNITED STATES TAX 
COURT. 


Claim Against Estate—W’s Right to $12,000 Per Year—Antenuptial 
Agreement.—Where before their marriage decedent’s W received 
income from former H’s trust which she forfeited upon remarriage; in 
antenuptial agreement decedent and W each waived all claims to 
other’s property and all rights of dower, curtesy, etce., and decedent 
agreed that after his death W would receive $12,000 per year during 
her lifetime from his estate; and after their marriage decedent resided 
in W’s house and W paid most of upkeep, Court determined commuted 
value of W’s right to receive $12,000 per year was not deductible as 
claim against estate, since right to live in W’s house rent free was not 
bargained-for consideration for decedent’s agreement to provide her 
with annual income, and neither W’s waiver of marital rights in 
decedent’s property nor loss of income from former H’s trust qualified 
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ESTATES AND TRUSTS —continued 
as adequate and full consideration under sec. 2053 (c)(1)(A). Estate of 
MOrse Vi COMMISSIONER « 65054 655s: «hd. aindesidaci s Weide emddicde cde kOe 

Deductions—Borrowed Funds Transferred to Wholly Owned Corpo- 
ration—Fraud Additions to Tax.— Where decedent’s son, executor and 
cobeneficiary of her estate, managed and operated corporation in which 
decedent was sole shareholder and in estate tax return substantially 
understated value of her estate, Court determined (1) estate was not 
entitled to sec. 2053 deduction for money decedent borrowed from 
banks and transferred to corporation, since estate could have been 
reimbursed by corporation, and (2) on facts, estate return was false and 
fraudulent with intent to evade taxes, so that sec. 6653(b) additions to 
tax were applicable. Estate of Pittard v. Commissioner ................. 

Estate’s Charitable Distribution—Nonrecognition of Marital Trust 
for Income Tax Purposes—Widow’s Power of Appointment.— Where 
decedent left half of his estate in marital trust for W, who was given 
income, general testamentary power of appointment, and power to 
withdraw any or all of corpus by filing written election with trustees, 
and shortly after H’s death, W withdrew all of trust corpus and 
assigned all her rights therein to charitable foundation, Court 
determined (1) marital trust was not recognized for Federal tax 
purposes under sec. 678 and estate was deemed to have made 
distributions to foundation with trust acting as mere conduit, and (2) 
such amounts were not deductible by estate either under sec. 661, since 
reg. 1.663(a)-2, which prescribes sec. 642(c) as exclusive means for 
deduction to charitable entity, was valid, or under sec. 642(c), since will 
did not manifest requisite charitable intent. Estate of O’Connor v. 
CNTRISSI ONO «5 5.25 sis cae ss odeecce oe dunes seceded cateegaaceeRinae eeu hcddeauctives 

Family Trust—Income and Expenses—Reportable by Petitioner 
Grantors.—Court sustained Commissioner’s contention that income and 
expenses were reportable by petitioner grantors and not by their family 
trust, which, although not to be disregarded for Federal income tax 
purposes, was governed by “grantor trust rules,” since none of power 
vested in petitioner H and his cotrustees required consent or approval 
of adverse party as defined in sec. 672(a), powers held by H were within 
those proscribed by statute, and on record H, in conjunction with 2 
nonadverse parties possessed sufficient control over disposition of 
corpus and income to cause him to be treated as “owner” under sec. 
674(a) for sec. 671 purposes and alternatively under sec. 676(a), 
considering exercise of such control was tantamount to power of 
revocation, or under sec. 677(a), absent any restrictions in trust on use 
of its income or corpus to satisfy H’s obligations specified in 
“contingency” power. Wesenberg v. Commissioner ............+:+++:++0+ 

Gross Estate—Charitable Deductions of H and W—W’s Power of 
Appointment.— Where decedent W, who was 85 at H’s death and life 
income beneficiary with testamentary power of appointment over 
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ESTATES AND TRUSTS —continued 
corpus of trust created in H’s will, executed affidavit complying with 
sec. 2055(b)(2) declaring her intention to exercise her testamentary 
power of appointment in favor of certain charitable organizations and 
in her will exercised such power as specified, Court determined (1) H’s 
estate was entitled to estate tax charitable deduction under sec. 
2055(b)(2) with respect to remainder interest in his testamentary trust, 
even though it was also entitled to estate tax marital deduction under 
sec. 2056(b)(5) for entire amount transferred to trust, and (2) W’s estate 
was also entitled to estate tax charitable deduction under sec. 2055(b)(1) 
for trust property appointed by her to charity. Estate of Miller v. 
Commissioner, 400 F.2d 407, affg. 48 T.C. 251 and revg. 48 T.C. 265, 
followed. Estate of Pfeifer v. Commissioner .............0cceceeceeeeceeees 
Gross Estate—Community Property Stock in Close Corporation 
Bequeathed to Spouse and Charity—Valuation.— Where at time of her 
death, decedent and H held as community property 80% of outstanding 
common stock and 100% of outstanding preferred stock in closely held 
corporation, which was used as estate-planning vehicle, and decedent 
bequeathed her interest in common stock to H and her interest in 
preferred stock to charity, Court, concluding on evidence that most 
pertinent factors in valuing stock were its net asset value, specific 
rights under preferred and common stock, and degree of control of 
business represented by blocks of stock to be valued, determined fair 
market value of decedent’s interest in corporation as minority interest 
of 40% of outstanding common shares and 50% of outstanding preferred 
shares and fair market value of preferred stock bequeathed to charity 
at 10% less than value of decedent’s entire interest in corporation. 
Estate of Lee v. COMMISSIONEL .......... 00. ccc ccc essncsecceccencencsscesceuees 
Gross Estate—General Power of Appointment—Consideration Re- 
ceived Upon Creation of Power.—Where decedent W at time H 
executed his will elected to take under his will rather than take her 
statutory community property interest, and W at her death under H’s 
will held general power of appointment over trust corpus, Court 
determined in light of case law and congressional intendment that 
value of trust corpus includable in W’s gross estate under sec. 2041(a) as 
general power of appointment should not be reduced under sec. 2043(a) 
by value of interests in trust which she received upon creation of such 
power, since in light of case law and congressional intendment, 
reduction is permitted only if consideration is received for exercise or 
release of power. Estate of Steinman v. Commissioner ................+. 
Gross Estate—Interrelated Trusts—Reciprocal Trust Doctrine.— 
Where H and W before their deaths each created identical trusts for 
their grandchildren, naming each other as trustee, Court determined 
that each decedent was deemed to be settlor of the trusts created by the 
other, and that trust corpora were includable in their respective estates, 
since under case law reciprocal trust doctrine was applicable, facts 
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ESTATES AND TRUSTS —continued 
indicated trusts were interrelated, and powers involved were conceded- 
ly those forbidden by secs. 2036(a)(2) and 2038(a)(1). Estate of Bischoff 
Pe COLNE oi 5 5 iis 34 AUT cis aL a dd dius ban lds bn ddd dao o Les 
Gross Estate—-Life Estate Received for Contribution to Trust— 
Valuation.—Where decedent transferred her interest in community 
property to trust established under husband’s will in exchange for life 
interest in that trust, and where transferred interest was taxable in 
decedent’s gross estate under sec. 2036(a), and value of life estate 
comprised, in part, consideration received by decedent under sec. 2043 
for transfer of her interest, Court determined that life estate should be 
valued using 3.5% table in Est. Tax Regs. effective at date of exchange, 
not 6% table effective at date of decedent’s death, since to hold 
otherwise would thwart purpose of sec. 2036(a) to tax transfers with 
retained life estates at estate tax rates. Estate of Simmie uv. 
CSN. SSR ADA LI RE Aa A 
Gross Estate—Life Interest in Trust—General Power of Appoint- 
ment.— Where decedent, who had life interest in residual property of 
H’s estate with “full rights to sell or transfer,” remainder “not required 
for her use” to specified remaindermen, served as executrix of H’s 
estate until legally declared incompetent and replaced by administra- 
trix, Court determined that although (1) under Texas law decedent’s 
power before incompetency was not limited by ascertainable standard 
under sec. 2041(b)(1)(A), (2) power was not exercisable only in 
conjunction with person having substantially adverse interest under 
sec. 2041(b)(1)(C)ii), and (8) decedent’s characterization of bequest 
from H for Texas inheritance tax purposes as only life income interest 
was not renunciation of power of appointment under Texas law and 
was insufficient to invoke doctrine of collateral estoppel, nevertheless, 
because of incompetency under Texas law at time of death, decedent 
did not hold general power of appointment under sec. 2041(a)(2). Estate 
Of Gilchrist: 0.' COMMISSIONER 6 a5 ais ccdcciel. Jccadeqsthedicdinccccosscnsscéusse 
Gross Estate—Marital Deduction—Ownership of Nonregistered 
Bearer Bonds.—Estate was not entitled to marital deduction with 
regard to nonregistered bearer bonds, which were found in decedent’s 
safe deposit box to which W had no access and which, as decedent’s 
property alone, fell into testamentary trust which concededly did not 
satisfy terminable interest rule of sec. 2056(b), since Court determined 
on facts and under Indiana law (1) bonds purchased through W’s 
brokerage account were not shown to be owned by her, and (2) bonds 
purchased through joint account were not shown to have been owned 
by decedent and W as joint tenants so as to pass to W on his death by 
survivorship and thus qualify for marital deduction, considering 
decedent failed to take necessary steps to either complete inter vivos 
gift or create joint tenancy. Estate of Kincade v. Commissioner ....... 
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Gross Estate—State Gift Taxes on Gift in Contemplation of Death— 
Requisite Property Interest.— Where decedent made gifts in contemp- 
lation of death, date-of-death value of which was includable in his 
Federal gross estate and in California inheritance tax base, and credit 
against State inheritance taxes was allowed for State gift taxes paid by 
decedent, Court determined that amount paid as State gift taxes was 
not includable in Federal gross estate under sec. 2033, since under case 
law decedent had no interest in property at time of his death as result 
of paying such taxes. Estate of Gamble v. Commissioner ............... 

Gross Estate—Transfer of Community Property to Trust—Retained 
Right to Income Under State Law.— Where decedent and W trans- 
ferred community property to trust with income to W for life and 
remainder to grandchildren, and under Texas law, trust income was 
community property with decedent remaining owner of one-half 
thereof, Court determined that decedent’s one-half share of transferred 
community property was fully includable in his gross estate. United 
States v. Estate of Grace, 395 U.S. 316; Estate of Castleberry v. 
Commissioner, 68 T.C. 682. Estate of Wyly v. Commissioner ............ 

Gross Estate—Treasury Bonds—Valuation.—Where petitioner es- 
tate used part of U.S. “flower” bonds to pay estate tax and valued on 
return at fair market value unused bonds which it then sold for $13,505 
before receiving notice of deficiency, Court sustained Commissioner’s 
contention that unused bonds should be included at par value of 
$18,500, since they could have been applied against estate tax 
deficiency determined herein. Estate of Fried v. Commissioner, 54 T.C. 
805, followed. Estate of Simmie v. Commissioner .................0.000665 

Gross Estate—Valuation of Installment Obligation—No Discount 
for Future Income in Respect of Decedent.—For estate tax purposes 
value of installment note owned by decedent was properly valued at 
$930,100 under traditional willing buyer-willing seller test contemplat- 
ed by sec. 2031 and regs., and petitioner estate was not entitled to 
discount on account of possible income tax payable on future 
installment collections, since Congress chose to ameliorate impact of 
double taxation by allowing income tax deduction under sec. 691(c) for 
estate tax attributable to inclusion of right to such income in decedent’s 
estate. Estate of Robinson v. Commissioner ...............0cceceeeeeeeeees 

Revocable Trust—Condemned Realty Replacement Before and After 
Grantor’s Death—Nonrecognition of Gain.—Where realty grantor- 
decedent held in sec. 676 revocable trust was condemned before his 
death and beginning before and continuing after grantor’s death, trust 
replaced condemned realty with other property similar to related in 
service and use, Court sustained estate’s elected nonrecognition 
treatment under sec. 1033 for replacements made both before and after 
grantor’s death, since grantor was taxpayer for sec. 1033 purposes and 
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ESTATES AND TRUSTS W—continued 
trustee was acting on grantor’s behalf when replacing condemned 
realty. Estate of Gregg v. Commissioner ...................s00sceceeeeeeeees 


ESTOPPEL 


Collateral—Prior Litigation in Court of Claims—Deductibility of 
Payments in Business Acquisition.—Where petitioner corporation 
acquired competitor’s business, and tax consequences of payments 
made by petitioner in 1962 were decided by Court of Claims in Davee v. 
United States, 195 Ct. Cl. 184, Tax Court, in granting Commissioner’s 
motion for partial summary judgment, determined petitioner was 
estopped by prior judgment from relitigating deductibility of payments 
in taxable years 1963-66, since to challenge correctness of prior decision 
would frustrate purpose of doctrine which was to eliminate redundant 
litigation, petitioner failed to show any change in law making prior 
determination obsolete for future purposes, and Commissioner met his 
burden of proving controlling facts remained unchanged from date of 
prior decision. Lea, Inc. v. Commissioner ..............0..0.cececeeeeeeeeeees 


EVIDENCE 


Vacated Pimping Conviction—Admissibility as Evidence of Unre- 
ported Income or for Impeachment Purposes.—Where on appeal to 
Superior Court of petitioner’s conviction of pimping by Municipal Court 
of Boston, which under Massachusetts law was automatically vacated 
and followed by trial de novo, action was dismissed, Court determined 
in light of case law that vacated judgment was inadmissible as evidence 
against petitioner either for purpose of showing petitioner had 
unreported pimping income (Rule 803(22), Fed. Rules of Evidence) or 
for impeachment purposes (Rule 609). Burgo v. Commissioner ......... 


EXEMPT ORGANIZATIONS 
See also CONTRIBUTIONS. 


_ Charitable — Qualification As— Declaratory Judgment.—Commis- 
sioner’s determination, that petitioner, health and welfare fund, which 
was exempt from Federal income taxes as voluntary employees’ 
beneficiary association under sec. 501(c)(9), did not qualify for 
reclassification as sec. 501(c)(3) organization because it was not 
operated exclusively for charitable purposes, was sustained by Court in 
sec. 7428 declaratory judgment action, since petitioner failed to show 
that services it offered, including child day care at lower prices for its 
members and physical examinations, immunizations, and other services 
for its members, were exclusively for charitable purposes. Baltimore 
Regional Joint Board Health and Welfare Fund v. Commissioner . 

Educational—Commissioner’s Denial of Exemption—Petition for 
Declaratory Judgment.—Where petitioner corporation X, formed as 
nonprofit corporation to take over educational functions of for-profit 
corporation Y, assumed liabilities for goodwill in excessive amount, and 
agreed to require parents of students to make interest-free loans to Y, 
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EXEMPT ORGANIZATIONS —continued 
filed petition for declaratory judgment under sec. 7428, Court sustained 
Commissioner’s determination that X did not qualify for exempt status 
under sec. 501(c)(3), since it failed to show (1) it was organized and 
operated exclusively for exempt purposes and (2) no part of its net 
earnings may inure to benefit of any private shareholder or individual. 
Hancock Academy of Savannah, Inc. v. Commissioner ................ 
Educational—Commissioner’s Denial of Exemption—Petition for 
Declaratory Judgment.— Where petitioner, formed as nonprofit corpo- 
ration to provide educational day care for children between ages of 6 
months and 8 years, filed petition for declaratory judgment under sec. 
7428 after Commissioner determined petitioner did not qualify for tax- 
exempt status on ground that it was not operated exclusively for 
educational or charitable purposes within meaning of sec. 501(c)(3) in 
that its services were primarily custodial, Court determined petitioner 
qualified for exemption under sec. 501(a) as organization described in 
sec. 501(c)(3), since its custodial services were incidental to its 
educational purpose. San Francisco Infant School, Inc. v. Commis- 
ee nis gig valid bp 6 baa COAG GUS AMOR Tee CCR eea ue The ME sean ea ee rea as 
Religious, Etc.—Qualification of Stamp Trading Corporation— 
Declaratory Judgment.— Where petitioner, which was incorporated as 
nonprofit organization to carry on stamp trading with children of Israel 
in furtherance of religious purposes but was denied exemption from 
Federal income taxation under secs. 501(a) and 501(c)(3) by Commis- 
sioner, after exhausting its administrative remedies, sought declaratory 
judgment relief under sec. 7428, Court determined petitioner failed to 
meet operational test of sec. 501(c\3) and was not entitled to tax- 
exempt status, since (1) absent evidence to contrary, individuais 
operating petitioner stood to personally benefit from stamp trading, 
and religious purpose in itself was insufficient to overcome require- 
ment that no part of net earnings inure to private individuals, and (2) 
evidence did not establish public, rather than personal, purposes of 
organization. Levy Family Tribe Foundation, Inc. v. Commissioner . 
Trade Association—Revocation of Exemption—Sec. 277 Member- 
ship Organization. —(1) Commissioner properly revoked tax-exempt 
status of barber’s and beauticians’ association for taxable years, since 
on facts showing that it engaged in regular business of kind ordinarily 
carried on for profit, namely insurance business, and that its activities 
were directed to performance of particular services for individual 
members, it did not qualify as tax-exempt trade association or business 
league under sec. 501(c)(6) and regs., and (2) petitioner had taxable 
income of $23,064 for its taxable year ended Sept. 30, 1973, and was not 
entitled to net operating loss carryback of $46,109, since on evidence it 
was membership organization operated primarily to furnish services or 
goods to its members within meaning of sec. 277. Associated Master 
Barbers & Beauticians of America, Inc. v. Commissioner ............. 
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EXPENSES—MEDICAL 


Parents—Dependency Exemption and Head-of-Household Status— 
Name on Joint Savings Account as Reimbursement.— Where petitioner 
paid with his own funds more than half of parents’ support, fact that 
petitioner’s name was on joint savings accounts with his parents, to 
which funds of parents in excess of half the cost of their support were 
deposited in taxable year, did not preclude petitioner’s being allowed 
deduction for medical expenses he paid for his parents, dependency 
exemption for his mother who had less than $600 taxable income, and 
head-of-household status, since under State law, petitioner had no 
current rights to use funds in joint accounts for his own use and hence 
was not reimbursed for medical expenses he paid. Jewell v. Commis- 
CROP 5 Fa IE ina eee Aik, 28s EGRET aE i ah ee aaa ee 


EXPENSES—NONBUSINESS 


Child Care—Sec. 214—Constitutionality.—Court determined sec. 
214, as amended and in effect in 1972 and 1973, did not constitute 
unconstitutional discrimination on basis of marital status, sex, or 
interference with family relationships in violation of due process clause 
of Fifth Amendment (Nammack v. Commissioner, 56 T.C. 1379, 
followed), and did not constitute unconstitutional intrusion into free 
exercise of religion prohibited by First Amendment. Black v. Commis- 
SLONET Fie sncsdisae Pocbhs teks dads vaceee tends sted te eer it sediuetidie ivscteleevenacede 


EXPENSES—TRADE OR BUSINESS 
See also other titles. 


Automobile and Travel—Minister/Teacher—Burden of Proof.— 
Having determined herein that kennel was not business engaged in for 
profit and that expenditures on behalf of Fund were personal, on 
record 2,370 miles in 1970 and 1,630 miles in 1971 were for purposes 
related to ministry and teaching (other than commuting which was not 
allowable because petitioner’s tax home was place of employment as 
teacher and not as minister) for which automobile expenses at 12 cents 
per mile were allowable, since cost of trips was not established; travel 
expenditures on behalf of Fund were not deductible absent any basis 
for deduction under sec. 162 or 212; and based on diary, amount of 
travel and hotel expense pursuant to teaching or ministry, which met 
requirements of secs. 162 and 274, was determined. Boyer v. Commis- 
SOME Bec dec la tae seen ie ARERR LENO EN aan abbas 

Education—Canadian Teacher—Certification in New Jersey.— 
Where W, certified teacher in Canada, took three courses, one 
of which was required for New Jersey teaching certificate, and all of 
which maintained or improved her skills as teacher, Court determined 
(1) petitioners were entitled to deduction of wife’s educational 
expenses, since teaching in New Jersey did not constitute new trade or 
business for her under sec. 162 regs. ( Sharon v. Commissioner, 66 T.C. 
515, distinguished), (2) petitioners failed to meet burden of proving that 
they were entitled to deduction in excess of amount allowed by 
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1086 INDEX-DIGEST 
EXPENSES—TRADE OR BUSINESS —continued 
Commissioner for business use of automobile, and (3) on record, 
petitioners were entitled to deduction for business use of telephone in 
amount of $200. Laurano v. COMMISSIONET ............0cceecceceesceceeeees 
Education—Publisher—Business Purpose.—Petitioner, key officer 
and employee of corporations engaged in business of publishing 
educational materials in form of high school and college level courses, 
individual works of literature, and works of individual poets and 
philosophers, was not entitled to sec. 162 deduction for educational 
expenditures incurred on graduate level in social studies, education, 
and humanities, since he failed to sustain burden of proof for Court to 
conclude there was su“ficient nexus between educational expenditures 
and petitioner’s trade or business as publisher. Schwartz, Transferee 
V. Commmnbastoner ois cis cciviccecaestesccdstasedste@undcsae ei stereedcinte 
Kennel Operation—Profit Motive—Burden of Proof.— Where peti- 
tioner proved no expertise in kennel operation and offered no evidence 
that he spent any significant amount of time on activity, and facts 
showed inter alia that petitioner’s parents kept 1 of 3 dogs several 
hundred miles away, that at first opportunity petitioner destroyed dogs 
valued at $245 for which he claimed loss, and that kennel had 
continuing record of losses, Court determined, under regs. and case law, 
that kennel operation was not business engaged in for profit and that 
expenses and losses were not deductible under either sec. 162 or 212. 
Boyer v. COMMIBSSIONEP 65565 ide ened ROR eek ao eae hes ake 
Legal Expenses—Minister’s Divorce—Preservation of Fund’s As- 
sets.—Petitioner was not entitled to deduct as expenditure of his 
ministry legal expenses paid in obtaining divorce, which expenses were 
primarily for preservation of assets of Fund, since (1) Court determined 
herein that Fund was not extension of his ministry but was personal, 
and (2) origin and nature of claim arose from personal matter, 
petitioner’s divorce, and expenditures were not deductible merely 
because petitioner sought to conceal assets from his wife in connection 
with divorce. Boyer v. Commissioner .............c0cccececsescececeeeeeees 
Management Fee for Apartments—Controlled Corporations—Rea- 
sonableness.— Petitioner subsidiaries were not entitled to deduct under 
sec. 162 management fee expenses for apartment complex paid to 
parent in excess of amounts allowed by Commissioner for taxable 
years, since 6 percent prevailing rate charged by professional manage- 
ment agencies in area was arm’s-length rate and controlling, and 
$10,000 additional amount allowed each year by Commissioner was 
reasonable on record. Latham Park Manor, Inc. v. Commissioner .... 
Meals and Lodging—Temporary Job Assignments—Tax Home.— 
Where petitioner A after divorce used Montana vacation house as 
principal residence from which he commuted to various jobs from 1957- 
62; after being hired by X corporation, in 1962 and thereafter for 
number of years, including tax years 1971-72, A was assigned to 
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EXPENSES—TRADE OR BUSINESS —continued 


temporary jobsites outside Montana; and A continued to maintain his 
house in Montana, returned to it whenever possible, voted in Montana, 
and paid Montana State income taxes, Court determined on record that 
A’s house in Montana constituted his “tax home,” so that expenses for 
meals and lodging incurred in respect of employment with X at 
temporary jobs outside Montana were deductible under sec. 162(a)(2). 
Rambo v. Comirisdagiagneh oisssios isis asses te base chavws dais tasasvindnee das Baelee 

Relocation Expenses—Basis in ‘Purchased Assets for Depreciation 
and Investment Tax Credit—Tax Consequences of Relocation Pay- 
ments.— Where petitioners’ subch. S corporation, which was required to 
vacate its premises for Federal Reserve Bank, received award under 
Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 which more than covered moving expenses, increased rental 
payments for duration of old lease, etce., Court determined (1) 
corporation could not deduct moving costs, lease rentals, or other 
expenses which were reimbursed by bank (Charles Baloian Co. v. 
Commissioner, 68 T.C. 620, followed), and (2) corporation acquired no 
basis for purposes of depreciation or investment tax credit in assets 
purchased with award, since such funds constitute contributions to 
capital by non-shareholder to which sec. 362(c) and regs. apply. Wolfers 
UV. COMIRISSIONEN os. iicca ce. tes Feass Cada abcde doh Sn Leataaad bands he socdoavOs eke 

Rental Payment—Portion Attributable to Subsequent Taxable 
Year—Deductibility.— Where petitioners on Dec. 20, 1973, paid rent for 
use of farmland for period from Dec. 1, 1973, through Nov. 30, 1974, 
only amount allocable to use of land in 1973 was deductible in such year, 
since rule requiring rental to be deducted ratably over years is 
applicable to cash and accrual basis taxpayers, determinative factor is 
period to which payment is to apply, date of payment is immaterial, and 
fact that lessors in such area insisted on payment in first month of lease 
year did not convert payment in nature of capital expenditure to 
expense deductible under sec. 162(a)(3). Zaninovich v. Commissioner 


FOREIGN CORPORATIONS 
See INCOME. 


GAIN OR LOSS 
See also BASIS and ESTATES AND TRUSTS. 


Farm Properties—Four-Party Transaction—Nonrecognition of 
Gain.— Where A orally agreed to sell X farm to B for $900,000 and to 
receive like-kind property as part of consideration; A located Y farm he 
wanted to receive, arranged for title to be transferred to C, and 
advanced necessary funds; B contracted to buy Y farm from C; the 
following day, A agreed in writing to transfer X farm to B, and B 
assigned his rights to purchase Y farm to A; at closing A conveyed X 
farm to B’s assigns and received $100,000 in cash and $800,000 
promissory note; and simultaneously C conveyed title to Y farm, 
subject to mortgages, to A who assumed such mortgages, Court 
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GAIN OR LOSS —continued 
determined above actions were interdependent parts of overall plan 
which was single transaction constituting exchange under sec. 1031 and 
A’s gain was recognized only to extent money received exceeded funds 
advanced and mortgages assumed with respect to Y farm. Biggs v. 
Commissioner: 3.665 E REA ARR FRG. Btiocsens ewes 
Sale of Residence—New Residence Costs Allowab!e for Nonrecogni- 
tion of Gain—Reconstruction of Previously Acquired Residence.— 
Where on Mar. 1, 1973, petitioners sold their old principal residence and 
moved to ranch, which they had acquired in 1963 and had reconstructed 
between Mar. 1, 1972, and Mar. 1, 1974, Court determined under sec. 
1034 and regs. and consistent with legislative purpose to allow 
taxpayers to defer recognition of gain when proceeds of selling old 
residence are invested in purchase of new one, that only cost 
attributable to actual reconstruction of ranch was includable in 
petitioners’ “cost of purchasing the new residence.” Shaw v. Commis- 
SIONET 65.00 5d oi ckVeb ee eb aTode Vabeeas codevees poh ce eeeee cae ed hued he stdes Ueoatocteee ass 
Sale of Stock—Exchanged for Securities Package Subject to 
Restrictions—Valuation.—Where petitioners, members of control 
group, sold their X corporation stock to Y corporation for package of Y 
securities and right to additional consideration if certain conditions 
were satisfied, Court determined (1) in valuation of Y securities for sec. 
1001 purposes, market price should be discounted because such 
securities were subject to restrictions on transferability under Securi- 
ties Act of 1933, and (2) value of right to additional consideration was 
not ascertainable during 1969, since both amount of and right to 
additional consideration were subject to contingencies. Bolles uv. 
Comistestoner 0.) 0560s cis csas ili dh va ddecbosvkcdbeeeh uae eagthe Wath geek telat 


INCOME 
See also other titles. 


Charitable Contribution of Appreciated Stock—Acquired in Bank- 
ruptcy Arrangement—Applicability of Tax Benefit Rule.—Substitu- 
tion of X corporation stock and debentures for original guarantees of 
corporations X, Y and Z in bankruptcy proceedings was closed 
transaction in which petitioner bank sustained net bad debt resulting in 
tax benefit, and subsequent donation of appreciated stock to charitable 
foundation was separate transaction to which tax benefit rule was 
inapplicable. Allen v. Trust Co. of Georgia, 180 F.2d 527, followed. 
Continental Illinois National Bank & Trust Co. of Chicago v. 
Commiselone? °... 50050. ao es eas ie RUN ts ca Weee LATE ee teeewev eek oaths 

Commissioner’s Allocation—Commonly Controlled Corporations— 
Interest Income Imputed From Interest-Free Loans.—(1) Commission- 
er properly allocated interest income to 2 subsidiaries in respect of 
interest-free loans to parent, even though parent did not use loan 
proceeds to produce income during taxable years, since regs. 1.482- 
1(d)(4) and 1.482-2(a)(1) were valid and consistent with legislative 
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INCOME —continued 


purpose and broad, comprehensive language of sec. 482 to prevent tax 
evasion (prior Tax Court cases, to extent inconsistent herewith, not 
followed), and (2) petitioners were not entitled to setoff deduction for 
parent’s guarantee of interest-free loans, since on facts, guarantee fee 
was not “appropriate” under regs. Latham Park Manor, Inc. v. 
Comment '.2. ital, HAO i LN. VTA 

Commissioner’s Computation—Expenditures Method—Burden of 
Proof.—Where Commissioner contended petitioner had unreported 
taxable income from earnings of prostitutes in 1968-74, years for which 
he filed no income tax returns, based on expenditures which included 
purchase and maintenance of yacht, Rolls Royce, 1967 Cadillac, and 
payments for legal, clothing, and living expenses, Court determined 
that petitioner carried his burden of proof, and that on testimony of 
petitioner and his parents and on facts, petitioner’s parents and not 
petitioner made each of expenditures. Burgo v. Commissioner ......... 

Compensation Paid to Petitioners’ Family Trust—Assignment of 
Income Earned by H—Absence of Agency Relationship.—Conveyance 
by petitioner H of his lifetime services to family trust was merely 
assignment of income ineffective to shift incidence of taxation from 
petitioners to trust on amounts representing compensation to H but 
paid to trust, since on facts, ultimate direction and control over earning 
of compensation rested in H and not in trust, and in substance H was 
not bona fide servant or agent of trust with respect to services rendered 
to school, considering that H and not trust was obligated under contract 
with school to provide services inherently personal in nature to H, and 
school and not trust determined H’s salary and supervised his 
employment. Wesenberg v. Commissioner ..............0.scecseseeceeesees 

Cost of Liquor Illegally Transferred—Deductibility From Gross 
Income—Cost of Goods Sold or Disallowed Expense.— Where wholesale 
liquor dealer in violation of State law made sales to selected customers 
at posted prices with understanding that such customers would be 
entitled to credit on purchase of additional liquors, or to additional 
bottle for each case purchased, and on delivery of additional liquors, 
cost was charged to cost of sales and deducted in arriving at gross 
income, Court determined cost was deductible from gross income as 
part of cost of goods sold and was not deduction which may be 
disallowed under sec. 162 (c)(2). Pittsburgh Milk Co. v. Commissioner, 
26 T.C. 707, followed. Max Sobel Wholesale Liquors v. Commission- 
OF vas ccstWhvawedavan tcl edu geet edst ceived lec set adsekas dives dbvccddaatbastecsvedtees 

Estate’s Income Distributions—Taxability to Beneficiaries—Par- 
ties’ Stipulations.— Where parties stipulated that income distributions 
by executors/trustees of decedent’s estate to three residuary trust and 
income beneficiaries thereof were distributions to beneficiaries of 
estate which was not required to make any current income distribu- 
tions, all beneficiaries were second-tier beneficiaries under sec. 
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INCOME —continued 
662(a)(2) required to include in income that portion of their respective 
distributions which constituted their allocable share of estate’s 
distributable net income, and mere fact that executors and trustees 
were same was not sufficient to overcome stipulation and justify 
adoption of theory of constructive receipt and distribution by trust of 
amounts distributed directly to income beneficiaries. Estate of 
O'Conner vu, Commissioner 235. hse5 RA ah to. ER s 
Exclusions—Ministerial Rental Allowance and Retirement With- 
holdings—Secular Employment.— Where petitioner, ordained minister, 
secured for personal, non-church-related reasons, secular employment 
teaching business data processing at State college, and was subsequent- 
ly “assigned” to that task at his request by governing body of his 
church, and employer did not designate any part of salary as rental 
allowance, Court determined (1) considering regs., case law, and 
congressional intendment, no portion of petitioner’s salary was 
excludable under sec. 107 as ministerial rental allowance, notwithstand- 
ing general church policy purporting to authorize such exclusion to all 
ordained assignees, and (2) under case law amounts compulsorily 
withheld from petitioner’s salary for payment to State Universities 
Retirement System, in which church had no equity and petitioner’s 
interest was fully vested, were not excludable from gross income. 
Boyer v. COmMMIBSBIONE|T, os'- isco cb cbse) ld GG e 138k Fin bo sate evoke G4 ss case a> 
Payments to Foreign Corporation—Interest or Reimbursement of 
Expenses—Liability for 30% Withholding Tax.—On facts and under 
case law, Court determined payments from 1963-69 by petitioner 
corporation to its Icelandic parent were interest within meaning of secs. 
1441 and 1442 on which petitioner was liable for 30% tax it failed to 
withhold on such payments. Coldwater Seafood Corp. v. Commis- 
SIONEP iss sigel oF Ses eike ss aaspyecaes ewe apalae tes Llees QRGacd: tia Bess} <e 
Sale of Cotton—Deferred Payment Contracts—Year Taxable.— 
Contrary to Commissioner’s contentions, (1) under sec. 451 cash basis 
petitioner did not constructively receive income in 1973 from sale of 
cotton in that year but realized income in 1974 when he was actually 
paid for it, since under case law and on facts deferred payment 
contracts were not mere requests that payment be delayed but were 
valid, binding contracts which gave petitioner no right to payment until 
on or after Jan. 2, 1974, (2) gin with which petitioner dealt in selling 
cotton was purchaser’s agent, not petitioner’s agent, in handling 
transaction, and hence did not receive funds as petitioner’s agent in 
December 1978, and (3) deferred payment contracts did not constitute 
change in method of accounting or distortion of 1973 income. Schniers 
V. Commissioner « scsisisccascacegilce cocvadec eden aNd ea Vee nae ice 8 ts eee TV oe 
Sale of Cotton Under Deferred Payment Agreement—Letter of 
Credit as Payment—Year Taxable.—Where petitioner cash basis 
taxpayer sold cotton on Nov. 29, 1973, under deferred payment 
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INCOME —continued 
agreement and received as consideration for sale irrevocable banker’s 
letter of credit which bank guaranteed to accept, and honor on Jan. 10, 
1974, Court determined that banker’s letter of credit was “property” 
which had “fair market value” since it was readily convertible to cash, 
so that petitioner received taxable income in 1973 when it was delivered 
to him. Watson v. Commissioner ...............cccccccececcnenenesecenecenees 

Strike Penalty Withheld From Earnings—Discharge of Obligation 
to State—Deductibility as Business Expense.—Where petitioner 
teacher engaged in strike which was illegal under the Taylor Act in 
New York State, and penalty, imposed by Taylor Act, of 1 day’s pay for 
each day of participation in strike, was withheld from earnings 
accruing for periods after return to work, Court determined (1) amount 
of penalty was properly includable in income, since withholding 
extinguished obligation owed to State, and (2) deduction for payment 
of penalty is prohibited under sec. 162(f). Tucker v. Commissioner ..... 


INSTALLMENT SALES 


Redemption of Corporate Stock—75 Percent of Price Paid to 
Trust—Validity of Election.—Where petitioner, cash basis taxpayer, 
received 25 percent of price of redemption of his corporate stock in 
cash, and 75 percent of price was placed, at redeeming corporation’s 
option, into trust, payable to petitioner over several years, to secure 
redeeming corporation against reasonably anticipated breaches of 
certain warranties and representations made by petitioner, Court 
determined (1) petitioner properly elected installment method under 
sec. 453, since there were real restrictions on payment of funds to him 
which precluded application of constructive receipt doctrine, and (2) 
having elected instaliment method, petitioner could not later elect cost 
recovery method, since he failed to prove that installment method did 
not clearly reflect income. Stiles v. Commissioner ..........+.++0+s++0+00+« 

Year-of-Sale Payments—30% Limitation—Substitution Through 
Escrows of New Mortgages Not Tantamount to Assumption.— Where 
petitioners owned, in whole or in part, 12 parcels of real estate, each 
escrow entered into for sale thereof provided respective purchaser was 
to obtain new loan secured by property with proceeds to pay off 
petitioners’ existing mortgage and/or trust deed, and petitioners never 
had any obligation or liability under new financing and maintained no 
proprietary interest in parcels, Court determined under case law that 
substitution through escrows of new mortgages was not tantamount to 
assumption of existing mortgages by purchasers, and cancellation and 
payment in year of sale of sellers’ liability conclusively extinguished 
debt and constituted payment under sec. 453, so that payments in year 
of sale were in excess of 30% of sales prices, and sales did not qualify for 
installment method reporting. Maddox v. Commissioner ...............+- 
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INSURANCE COMPANIES 


Casualty—“Unpaid Loss” Deductions—Adjustment Required by 
Change in Accounting Method.—(1) Commissioner correctly recomput- 
ed amount of reserves for unpaid losses carried by petitioner’s 
predecessor, casualty insurance company, at end of 1959, 1960, and 
period ending June 30, 1961 (which losses are included in computation 
of “losses incurred” under sec. 832(b)(5)), since petitioner failed to carry 
burden of proving error in Commissioner’s determination, and (2) 
petitioner’s 1958 yearend reserve for unpaid losses was adjusted, since 
sec. 481 adjustment was proper in light of case law. Hanover 
Insurance Co. v. COMMISSIONET ...........c.ccssecseccceececcecececceceeceees 


INTEREST 
See also ACCOUNTING METHODS. 


Financing Fees on Housing Project—Accrual Method Taxpayers— 
Year Deductible.—Where two accrual basis partnerships paid certain 
fees in connection with financing of two low and middle income multi- 
family housing projects, Court determined (1) interest paid by 
partnerships as loan discount from principal amounts must be prorated 
for deduction over entire duration of 40-year mortgage, regardless of 
when actually paid, since interest was paid for use of principal over that 
entire period, (2) 2 percent fee paid to mortgage bank was not 
deductible as interest, since payment to bank, which was not lender, 
was for service of originating favorable loan package, not for use of 
money, and (3) reimbursement to partner who paid preliminary 
commitment fee to prospective purchaser of mortgage was not 
deductible as interest, since it was cost of securing loan, not 
compensation for use or forbearance of money. Lay v.Commissioner .. 

Prepaid—Cash Basis Taxpayers—Deductibility.— Where cash basis 
taxpayers claimed prepaid interest in 5 separate transactions, Court 
determined (1) Rev. Rul. 68-643 applied retroactively (a) to interest 
prepayment sufficient to pay 324 years’ interest which could be and was 
applied, at lender’s discretion, to period in excess of 5 years and (b) to 
entire amount of prepayment for indefinite period which could extend 
beyond 5 years, (2) purchase money note was includable in basis of 
property to extent of discounted amount as to which obligation was 
unconditional, and part of claimed interest prepayment was payment 
on purchase price, (3) amount designated as prepaid interest was not 
“paid” to extent it was withheld from note proceeds, (4) debt was not 
sham where debtor anticipated profiting from transaction, absent 
requirement that deductible interest serve business purpose, and (5) 
Rev. Rul 68-643 did not apply retroactively to interest prepaid under 
legal obligation incurred before Nov. 26, 1968. Roemer v. Commis- 
SOIT ncnexipeutind ehiershadd “Tanta anes RPE \eoesn aed anaes batik tent 


JURISDICTION 
See ESTATE TAX and UNITED STATES TAX COURT. 
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LIMITATIONS 


Consent Agreement Extending Statutory Period— Validity—Rea- 
sonable Time. — Where deficiency notice was dated only approximately 
10 months after Form 872-A consent agreement was signed, absent any 
evidence that petitioner notified Commissioner of its desire to 
terminate agreement or complained of delay, Court determined under 
case law that Commissioner reasonably used agreement and such 
agreement was valid. Carriage Square, Inc. v. Commissioner ......... 


LOSSES 
See also CAPITAL GAINS AND LOSSES. 


Disposition of Partnership Interest—Acquired for Business Pur- 
pose—Capital or Ordinary. —Where petitioner management consul- 
tant purchased interest in limited partnership to secure new source of 
potential consulting business and, when such business failed to 
materialize, disposed of interest at loss, Court determined, considering 
legislative history and statutory language, that sec. 741, without regard 
to sec. 1221, was dispositive of character of loss, irrespective of 
petitioner’s motive in acquiring such interest, and petitioner therefore 
sustained capital loss on disposition of partnership interest. Pollack v. 
CONNIE 6 cai esncesks sf Vecetah cukssasatiaccepeniclgicsdidbasncdoschbasies 

Forfeitures and Confiscation in Marijuana Trafficking—Losses or 
Business Expenses—Deductibility. —Where petitioner, who had been 
engaged in trade or business of trafficking marijuana, was arrested for 
transporting marijuana and as result thereof his truck and horse trailer 
were seized and forfeited and his marijuana confiscated, Court 
determined (1) under case law that forfeitures and confiscation resulted 
in losses not expenses, and (2) although claimed losses fell within 
language of sec. 165(a) and (c), deductions must be disallowed as 
contrary to public policy; moreover, petitioner had no right, constitu- 
tional or otherwise, to transport marijuana and losses inflicted on him 
by Government were to be borne solely by him and not in part by 
Government through tax benefit. Holt v. Commissioner ................. 

Forfeiture in Marijuana Trafficking—Deductibility as Loss or 
Business Expense—Legal Fees, Depreciation, Etc. —Where petitioner 
corporation’s sole shareholder was arrested for transporting marijuana 
in petitioner’s automobile, and petitioner claimed deductions for 
automobile, which was seized and forfeited, as business expense or loss 
and for depreciation, operating expenses, and legal fees incurred in 
unsuccessful effort to prevent forfeiture, Court determined under case 
law (1) forfeiture of automobile, although business property, was not 
ordinary and necessary expense but was loss nondeductible for public 
policy reason, (2) legal fees were not ordinary and necessary business 
expenses but were capital expenditures which increased basis of 
property forfeited, and (3) deductions claimed for depreciation and 
operating expenses were allowable only for period petitioner retained 
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LOSSES —continued 
possession to extent of 75 percent business use. Holmes Enterprises, 
Ine. v. Commissioner 52. 0235505550. ee tls Monee oh awed doko ee sos cokes de oe 
Stock Contributed to Charity—Basis in Excess of Fair Market 
Value—Deductibility.—Even though petitioners “realized” loss on 
difference between aggregate fair market value and aggregate basis of 
shares of stock contributed to qualified charity, loss was not “sus- 
tained” under sec. 165(a) and was not “recognized” under sec. 165(c), so 
that it was not deductible. Withers v. Commissioner ...................+. 


NET OPERATING LOSS 
See also CORPORATIONS and SMALL BUSINESS 
CORPORATIONS. 


Carryback—Restitution of Embezzled Funds in Subsequent Year— 
Deductibility as Net Operating Loss or Theft Loss.— Where petitioner 
in 1969-71 embezzled funds and purchased and sold securities, making 
majority of purchases with embezzled funds, and in 1972 made partial 
restitution of embezzled funds, Court determined (1) 1972 loss incurred 
as result of restitution did not qualify either as net operating loss 
eligible to be carried back and deducted in 1969, 1970, and 1971 under 
sec. 172, since loss was not incurred in trade or business as required by 
sec. 172(d)(4), or as “theft” loss under sec. 165(c)(3), since petitioner was 
not victim, and (2) taxation of embezzlements in 1969-71 without 
taking into account 1972 restitution did not deprive petitioner of due 
process under Fifth Amendment. Mannette v. Commissioner ........... 

Carryover—Bankrupt Taxpayer—Realization of Income and Reduc- 
tion of Basis in Losses.—Where accrual basis taxpayer sustained net 
operating losses from Oct. 1, 1961, to May 27, 1962, when he filed 
petition for arrangement under sec. 322 of Bankruptcy Act, as well as 
for 3 years prior thereto and from May, 28, 1962, to Sept. 30, 1963, as 
debtor in possession; on Oct. 11, 1968, arrangement proceeding was 
terminated upon adjudication as bankrupt and appointment of 
receiver; liquidation resulted in deficiency estate; and petitioner was 
discharged in bankruptcy Dec. 2, 1963, Court determined under case 
law and on facts (1) petitioner was entitled to carry forward to taxable 
years following discharge net operating losses sustained before filing 
petition for arrangement and while a debtor in possession, (2) no income 
was realized from discharge under regs. 1.61-12(b); and (3) net 
operating loss carryovers did not constitute property subject to 
reduction in basis required by regs. 1.1016-7. Davis v. Commissioner .. 

Carryover in Corporate Acquisition—Losses Before Bankruptcy 
Reorganization—Commissioner’s Burden of Proof.— Where X corpora- 
tion acquired Y stock in 1966 in reorganization of Y under ch. X of 
Bankruptcy Act, in 1969 Y was merged into X, and X’s claimed net 
operating loss deductions, based on carryover of operating losses 
incurred by Y before and during its bankruptcy, was disallowed under 
secs. 381 and 382 by Commissioner who at trial stipulated that those 
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NET OPERATING LOSS —continued 

sections did not disallow deductions but that he was relying on sec. 269 
and Willingham v. United States, 289 F.2d 283, as to which he had 
burden of proof, Court determined (1) Commissioner failed to prove 
that principal purpose for X’s acquisition of Y stock was tax evasion or 
avoidance, so that sec. 269(a) did not apply to uphold disallowance, and 
(2) Willingham has not precedential value to this case. Daytona Beach 
Kennel Club, Inc. v. Commissioner ..............00ccccceeccccceccecceeneeees 

Consolidated—Portion Attributable to Subsidiary—Carryback to 
Parent’s Separate Return Year.— Where petitioner X organized wholly 
owned subsidiaries Y and Z on Oct. 6, 1972, and Feb. 15, 1978, 
respectively; X, Y, and Z filed consolidated return for year ended Oct. 
31, 1978, reflecting net operating loss attributable to all three 
corporations; and because of losses incurred by X in fiscal years 1968- 
71, fiscal 1972 was only year to which loss in fiscal 1973 could be carried 
back, Court determined under reg. 1.1502-79(a)(2) that portion of loss 
attributable to Y could not be offset against X’s income for fiscal 1972, 
because Y filed separate return for its short taxable year ended Oct. 31, 
1972. Rev. Rul. 64-93 and Nibur Building Corp. v. Commissioner, 444 
F.2d 1020, revg. 54 T.C. 835, distinguished. Electronic Sensing 
Products, Ine. 0: COMMISSIONED «0 i005 0000 0000 snckstan sansgastheccnecasavbecce 
PARTNERSHIPS 

See also LOSSES and VALUATION. 

Trusts—Borrowed Capital as Material Income-Producing Factor— 
Bona Fides. —Where petitioner, only general partner in partnership, 
provided all services necessary for conduct of partnership business, 
contributed $556 to capital, assumed substantially all risk of loss, and 
utilized its contacts in obtaining large loans required for business; each 
of 5 trusts contributed $1,000 to capital in return for 18 percent of 
profits; and partnership borrowed substantially all capital it needed in 


-its business because nonpartner guaranteed its debts, Court determined 


(1) sec. 704 (e)(1) was inapplicable, since borrowed capital was not 
material income-producing factor, and (2) on facts parties did not in 
good faith and acting with business purpose intend to form partnership, 
so that all partnership income was includable in petitioner’s gross 
income under sec. 61. Carriage Square, Inc. v. Commissioner .......... 


PENSION PLANS 

See EMPLOYEES’ TRUSTS. 
PERSONAL HOLDING COMPANIES 

Computation of Tax—Net Capital Gains Deduction—Reduced by 
Taxes Attributable to Excess Capital Gains.—Considering case law and 
congressional intendment, Court rejected petitioners’ contention that 
Commissioner, in computing corporate petitioners’ undistributed per- 
sonal holding company income under sec. 545(b)(5), improperly reduced 
their net long-term capital gain deductions by income tax attributable 
to contested capital gains, since taxes determined to be due in 
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PERSONAL HOLDING COMPANIES W—continued 
deficiency notice will not be deductible under sec. 545(b)(1) until 
accrued in year contest is concluded, and unless deduction for capital 
gains under sec. 545(b)(5) is reduced by taxes attributable to such gains 
in taxable years when gains are realized, petitioners would have benefit 
of double deduction for taxes applicable to such capital gains. Kluger 
Associates, Inc. v. COMMISSIONED ......... 0... ceceeecenecenccenceeceesceeuees 
Deduction for Qualified Indebtedness—Assumed by Shareholders in 
Liquidation—“Paid” Requirement.—Personal holding company whose 
liabilities at liquidation included “qualified indebtedness” under sec. 
545 (c)(3) was not entitled to deduction from taxable income in 
computing undistributed personal holding company income for am- 
ounts paid to retire qualified indebtedness, since mere distribution of 
assets in liquidation, coupled with assumption by distributee-sharehold- 
ers of liabilities, does not meet requirement of sec. 545 (c)(1) that 
qualified indebtedness be paid, so that petitioner shareholders were 
liable as transferees for asserted personal holding company tax 
liability. Julio v. Commissioner ............0.ccceccsssccsensecseasceseecesees 


RETURNS 
See also ADDITIONS TO TAX and TAXES. 


Filing Status—Decree of Separate Maintenance—Eligibility to File 
as Unmarried.—Court determined (1) under New Jersey law, decree of 
separate maintenance based on extreme cruelty did not effectuate legal 
separation for sec. 143(a)(2) purposes, so that petitioners were not 
entitled to file as “unmarried individuals” under sec. 1(c) (Legget v. 
Commissioner, 329 F.2d 509, distinguished), and (2) W was liable for 
sec. 6653(a) additions to tax, since she failed to carry her burden of 
proving that no part of underpayment was due to negligence or 
intentional disregard of rules and regulations. Capodanno v. Commis- 
GIOTROT inn eUdad saves sda bWhaTeetvoc lane teas eb ed EA YONE ables cool ceacabea od 


RULES 


Rule 121—Motions for Summary Judgment—Parties’ Agreement To 
Be Bound by Outcome of Abraham.—Court granted petitioners’ 
motions for summary judgment and determined that Commissioner 
was bound by his agreement that result in Abraham v. Commissioner, 
T.C. Memo. 1978-19, governs this case, contrary to Commissioner’s 
contention that he should not be bound by Abraham because fraud was 
committed upon Court in Abraham, since Commissioner may not 
collaterally attack Abraham but must attack Abraham directly, and he 
has filed no motion to reopen Abraham, although appeal from Court’s 
disposition thereof would lie to 9th Circuit which has held that final 
judgment of Tax Court may be reopened if fraud on Court has been 
committed. Sennett v. Commissioner .............:.ccecscecscseecssesseeeees 

Rules 50 and 121—Petitioners’ Motions for Summary Judgment and 
Determination of Burden of Proof. —Petitioners’ motion seeking 
summary judgment that no proper deficiency had been determined 





Page 


925 


638 


694 





INDEX-DIGEST 


RULES —continued 
because Commissioner disallowed their claimed partnership loss before 
completing his investigation of return of income of partnership with 
respect to which loss was claimed was denied, since notice met all 
statutory requirements and pleadings raised issue of fact; and 
petitioners’ motion for determination of burden of proof was not well 
taken insofar as it sought to have burden placed on Commissioner, since 
(1) Commissioner’s action in denying claimed partnership loss to stop 
running of statute of limitations on assessment while investigation of 
partnership return of income was incomplete because of affording 
partnership full opportunity to be heard was not arbitrary, and (2) 
burden to show amount of claimed deduction for partnership loss is 
always upon petitioner. Chaum v. Commissioner ................4.0.0+0++ 
Rules 70 and 72—Petitioner’s Motion for Discovery—Private Letter 
Rulings in Reference File.—Court denied petitioner’s motion for 
discovery of all private letter rulings issued by Commissioner, which 
are contained in permanent “reference” file and are of general 
application on substantive issue of whether value of books received 
from publishing company was includable in his income and properly 
deductible when books were later donated to university, and granted 
Commissioner’s motion for protective order, since such rulings are not 
sufficiently pertinent to substantive issues to be considered relevant 
and hence are not subject to discovery under Rule 70(b). Davis v. 
RAMRINDOMIE Aart tes recent aes ket casas tatie kaya ora ce stat eaaserdactsceses 


SELF-EMPLOYMENT TAX 


Contract Payments—Consulting Services—Retired Bank Exec- 
utive.—On record, former chief executive officer of bank, who 
upon retirement contracted to provide consulting services to bank for 
$1,000 a month and agreed not to provide similar services to bank 
competitors in Tyler, Tex., was engaged in trade or business for which 
he received self-employment income taxable under sec. 1401(a), since 
even though he did not perform services for anyone but bank, he was 
available to provide consulting services to banks and other financial 
institutions. Barnett v. Commissioner ..............0.ecseeeesesecesseesecees 


SMALL BUSINESS CORPORATIONS 


Bankrupt Corporations—Shareholder’s Net Operating Losses—Ba- 
sis of Securities and Bad Debts.—Court determined (1) petitioner 
shareholder was entitled to his pro rata share of 2 subch. S corporations’ 
net operating losses, limited by his adjusted basis in stock and debt 
computed as of Oct. 25, 1966, since consistent with sec. 1374(c) concept, 
onset of worthlessness on Oct. 26, 1966, date corporations were 
adjudicated bankrupt, caused disposition of petitioner’s stock and debt 
interest in bankrupt corporations, amounting to sale or exchange as of 
such date, (2) under case law, petitioner’s payment, as debtor in solido, 
of accrued interest on 2 corporate notes was deductible only as sec. 166 
bad debt deduction and did not increase basis of indebtedness for net 
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SMALL BUSINESS CORPORATIONS —continued 

operating loss calculation or result in sec. 163 deduction, (3) basis in 
computing gain realized on liquidation of 2 other corporations was not 
increased by debt assumption which did not increase amount of his 
outstanding liabilities, and (4) such gain was not reduced by his 
payment of corporate income tax deficiencies as transferee. Abdalla v. 
Commiesiomne?r ooo 65isccess sve bina Riss pevhikd Wabads Gi pb deasMokodh ab ddeses 
TAXES 

See also EMPLOYEES’ TRUSTS. 


Maximum Rate on Earned Income—Nonresident Alien Spouse— 
Joint Return Requirement.—Petitioner, who was ineligible in 1973 to 
file joint return under sec. 6013 (a)(1) because he was married to 
nonresident alien, was precluded from utilizing maximum tax rate on 
earned income under sec. 1348 because of his’ failure to file joint return 
as required by sec. 1348(c), since considering legislative history and 
congressional intendment, application of joint return requirement is 
consistent with underlying statutory purposes. Peppiatt v. Commis- 
OEE co resccb cuccccee tons vicisesetesettueb eres iat LEntet nae Ties eer teeta etree 


TRANSFEREES 
See ESTATE TAX. 


UNITED STATES TAX COURT 


Commissioner’s Motion to Increase Deficiency—After Entry of 
Court’s Decision—Timeliness.—Court denied Commissioner’s motion to 
amend his answer to claim increased deficiency, which was made after 
entry of Court’s decision (T.C. Memo. 1976-330), since contrary to 
Commissioner’s contention, claim was not made “at or before hearing” 
within meaning of sec. 6214(a), Commissioner does not have absolute 
right to present claim for increased deficiency at any time before 
Court’s decision becomes final, and no circumstances were shown to 
excuse Commissioner’s delay. Koufman v. Commissioner ............... 

Jurisdiction—Ownership of Bonds Eligible for Payment of Estate 
Tax—Redemption Refused for Decedent’s Alleged Incompetency on 
Acquisition. Where Commissioner determined in deficiency notice 
that U.S. Treasury bonds issued in name of decedent, which were of 
type eligible for use in payment of Federal estate tax, were includable 
in gross estate at par value rather than fair market value at date of 
death, and subsequently Bureau of Public Debt refused to honor bonds 
on ground that decedent was incompetent at time of acquisition, Court 
on its own motion severed jurisdiction issue as to ownership of bonds 
and determined in light of case law that Court had jurisdiction to 
determine extent to which bonds were includable in decedent’s estate 
and issue of eligibility incident thereto. Estate of Pfohl v. Commis- 
SIOMER 55 0550 seo on N ied vba vechs oben MAS gage SaaS ea EMA BETA) Cates CAAS ENT Ge Foes 

Jurisdiction—Timely Filing of Petition—Private Postage Meter.— 
Where petition was mailed from Philadelphia, Pa., in envelope 
postmarked June 27, 1977, by private postage meter, which was 90 days 
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UNITED STATES TAX COURT —continued 
after mailing of deficiency notice, and 4 days later, July 1, 1977, 
petition was received and filed at Tax Court, Court determined that 
petition was received in ordinary course of mail in accordance with sec. 
301.7502-1(c)(1)(iii)(b), Proced. & Admin. Regs., and therefore was filed 
timely. Stotter v. Commissioner .................ccceccceceneceseseceeeceeeees 
Motion to Dismiss—Jurisdiction—Suspended Corporation’s Litiga- 
tion Capacity. —Where in 1976 Commissioner sent deficiency notice to 
corporation whose rights, powers, and privileges since 1969 had been 
suspended under California law due to failure to pay State franchise 
tax, and such suspension rendered corporation incapable under 
California law to sue or defend against suit, Court determined 
corporation lacked capacity to litigate in Tax Court under Rule 60(c), 
Tax Court Rules of Practice and Procedure, so that Commissioner’s 
motion to dismiss for lack of jurisdiction was granted. Condo v. 
CQUANOEERIOUOE 6 oad on akc de iin td A aac aa ile AAT CAE Adds adacendetoccscads 
Motion to Dismiss—Jurisdiction as to Deficiencies and Additions to 
Tax—Bankruptcy Proceedings. —Where petitioner filed petition under 
ch. XI of Bankruptcy Act after mailing of deficiency notice but before 
filing of petition in Tax Court, and Commissioner filed proof of claim as 
to deficiencies and interest but not as to additions to tax under secs. 
6651(a) and 6653(a), Court granted Commissioner’s motion to dismiss 
for lack of jurisdiction, since Court was without jurisdiction (1) as to 
deficiencies under sec. 6871(b), even though arrangement proposed by 
debtor had not been confirmed by bankruptcy court, and (2) as to 
additions to tax considering recent interpretations of provisions of 11 
U.S.C. sec. 11(a)(2A) and and 11 U.S.C. sec. 35 (c)(1) and (3). Prior Tax 
Court cases, to extent contrary to this conclusion, not followed. Tatum 
V.. COMITMIGHONET 25 Sone Bestbe low cso iee td Dede roo eda ctetea eddie. 
Motien to Dismiss—Jurisdiction as to Deficiencies and Addition to 
Tax—Bankruptcy Proceedings. —Where petitioner was adjudicated 
bankrupt Apr. 26, 1976, Commissioner on Aug. 28, 1976, mailed notice 
of deficiencies for 1966-69 and addition to tax under sec. 6651(a) and on 
Nov. 22, 1976, filed proof of claim in bankruptcy proceeding for income 
tax deficiencies but not for addition to tax, petitioner on Nov. 30, 1976, 
filed petition in Tax Court, and Commissioner filed answer and made 
assessment under sec. 6871(a) of deficiencies and addition to tax and 
amended proof of claim to reflect interest on deficiencies, Court 
granted Commissioner’s motion to dismiss, since Court lacked jurisdic- 
tion to redetermine (1) deficiencies (Prather v. Commissioner, 50 T.C. 
445, followed on this issue) and (2) addition to tax under sec. 6651(a) 
(King v. Commissioner, 51 T.C. 851, not followed; Prather v. Commis- 
sioner, supra, and Izen v. Commissioner, 64 T.C. 919, not followed on 
this issue). Sharpe v. COMmMiISSIONE .............ccerceccccccccccccsccsecccese 
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UNITED STATES TAX COURT —continued 

Motion to Dismiss for Lack of Jurisdiction—Validity of Deficiency 
Notices—Litigation Capacity of Last Trustees of Terminated Trusts.— 
Where Commissioner mailed deficiency notices after termination dates 
to trusts A and B in care of final trustees at their last-known address, 
Court granted Commissioner’s motion to dismiss for lack of jurisdiction, 
since (1) deficiency notices were valid under sec. 6212 and whether 
assets were deemed distributed or actually distributed was irrelevant, 
and (2) trustees of A, which had distributed its assets and ceased to 
exist under State law, did not have capacity to litigate under Rule 60(c), 
and trustees of B failed to prove they had capacity to litigate under 
such Rule. Main-Hammond Land Trust v. Commissioner, 17 T.C. 942, 
and Fancy Hill Coal Works v. Commissioner, 2 B.T.A. 142, followed. 
Harold Patz Trust v. COMMissione” ............ccecseescseescecesceceeceees 

Petitioner’s Motion for Leave to File Motion to Vacate Decision— 
Jurisdiction to Vacate Final Decision—Jurisdiction in Original 
Proceeding.— Where petitioner corporation merged into another corpo- 
ration Sept. 25, 1972; deficiency notice was issued Sept. 10, 1975; 
petition was filed Dec. 10, 1975; stipulated decision was entered Dec. 22, 
1976; and on Nov. 28, 1977, under Rule 162 petitioner filed motion for 
special leave to file motion to vacate decision, Court granted motion, 
since (1) in light of Tax Court Rules of Practice and Procedure and case 
law, Court has jurisdiction, after decision has become final under sec. 
7481, to vacate decision on ground that Court lacked jurisdiction in 
original proceeding, and (2) petitioner showed sufficient facts and law 
as to its capacity to litigate, to properly question whether Court had 
jurisdiction over original case. Brannon’s of Shawnee, Inc. v. 
Commissioner ..0iiscGiecs Ck Reg oe ee EOE ihe CRT yet Rees 

Petitioner's Motion to Present Evidence Not Contained in Adminis- 
trative Record—Good Cause Requirement of Rule 217(c)—Declaratory 
Judgment Action.—In sec. 7428 declaratory judgment action, petition- 
er’s failure to submit in writing information its representatives 
allegedly furnished orally to Commissioner’s representatives at confer- 
ences relating to petitioner’s application for sec. 501(c)(3) exempt status 
did not constitute “good cause” within meaning of Rule 217(a) for 
permitting such information to be introduced in evidence by stipulation 
or oral testimony, since allowing such oral statements to be introduced 
in evidence would convert sec. 7428 declaratory judgment proceeding 
from judicial review of administrative action into trial de novo. 
Houston Lawyer Referral Service, Inc. v. Commissioner .............. 

Petitioners’ Motions to Dismiss—Validity of Estate Tax Deficiency 
Notices—Petitioner Beneficiaries as Statutory Executors.— Where 
deficiency notices were sent to each petitioner as fiduciary of 
decedent’s estate, for which no executor or administrator was ever 
appointed and no notice of fiduciary relationship was given to 
Commissioner, and each petitioner was surviving joint tenant of 
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UNITED STATES TAX COURT —continued 

property owned by decedent, Court (1) denied petitioners’ motions to 
dismiss deficiency notices which were valid, since each petitioner was 
“person in actual or constructive possession of * * * property of the 
decedent” and therefore “executor” within meaning of sec. 2203, and 
(2) treated Commissioner’s motion to dismiss and to require merger of 
appeal into a previously filed appeal as motion to consolidate all six 
cases under one docket number. Estate of Guida v. Commissioner .... 


VALUATION 
See also ESTATES AND TRUSTS and GAIN OR LOSS. 


Limited Partnership Interest in Real Estate Holding Company— 
Estate Tax Purposes—Discount for Minority Ownership. —Consider- 
ing case law and New York restrictions on limited partnerships, Court 
determined that minority interest in limited partnership was sufficient- 
ly similar to minority interest in corporation to require application of 
minority discount factor in determining fair market value of such 
interest, and on facts and circumstances 15 percent minority discount 
factor should be utilized in determining fair market value of decedents’ 
limited partnership interests in real estate holding company. Estate of 
BSCHON 0; COMIMISSIONGT: coco ca cvcens cose aseevset vee cheedacccecedocedessanaeie 

Partnership Interest—Estate Tax Valuation Limited by Restrictive 
Buy-Sell Provisions—Business Purpose or Testamentary Disposition. 
—Estate tax valuation of decedents’ interests in partnerships was 
limited by restrictive buy-sell provisions to which interests were subject 
at their deaths, since under case law maintenance of family ownership 
and control constitutes legitimate business purpose, and on facts 
provisions had business purpose and were not substitute for testamen- 

tary disposition. Estate of Bischoff v. Commissioner .................+++- 


7 U.S. Government Printing Office: 1978—261-137/10 
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